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ANNUAL MEETING OF CONFERENCE OF LOCAL BAR ASSOCIATION DELEGATES, OCALA, 
FLORIDA, 9:30 A. M. NOVEMBER 7, 1930 


At the meeting of the Executive Council of the 
Florida State Bar Association held in Jacksonville on 
September 27th, it was determined to hold the annual 
meeting of the conference of Local Bar Association 
Delegates in Ocala, Florida, on Friday, Novem- 
ber 7, 1930. The conference will be called to order 
at 9:30 A. M., November 7th, 1930. The prin- 
cipal business of the conference will be consideration 
of the final report of the Special Committee on Chan- 
cery Practice, which report is printed in this issue of 
the Law Journal. The Secretary of the State Bar Asso- 
ciation will communicate with the several local associ- 
ations and advise further details of the meeting. In the 
meantime it is urged that each association proceed, 
without delay, to name its delegates. This conference 
is of great importance to the bar and a full attendance 
is desired by President Henderson of the State Bar 
Association. 

On November 8th, those attending the conference 
at Ocala, are invited to visit the Law School Building 
of the University at Gainesville, and also attend the 
football game between the University of Florida and 
the Unviersity of Alabama, which will dedicate the new 


athletic stadium at Gainesville. The Bar Association has 
arranged for the reservation of a block of 100 tickets 
for the use of the delegates. Any delegate or other 
representative of a local Bar Association who expects to 
attend the conference on Friday and stay over for the 
football game on Saturday is requested to communicate 
at once with Mr. Wm. B. Bond, Manager of Ticket 
Sales, University of Florida Athletic Association, 
Gainesville, Florida. The tickets will be $3.00 each and 
checks should be sent to Mr. Bond by delegates desir- 
ing such tickets, stating in the application for tickets 
that Bar Association seats are desired. 

Delegates desiring to reserve rooms for Friday 
night at the Hotel Marion, conference headquarters, 
should communicate at once with the Manager of the 
Hotel Marion, Ocala, and arrange for such reservations. 


The Editor of the Law Journal desires that as 
many comments as possible be sent in by members 
of the Florida State Bar Association, relative to the 
proposed revisions of Chancery Practice, carried in 
this issue. Communications received up to October 
20th will be published in the October issue. 


MEETING AMERICAN BAR ASSOCIATION, 
1930 


The following appointments and elections of Flor- 
ida members of the American Bar Association were an- 
nounced at the 1930 meeting of the association held 
recently at Chicago: 

Executive Council: Scott M. Loftin, Jacksonville, 
Fla.; Vice President, Raymer F. McGuire, Orlando. 

Local Council: Edith M. Atkinson, Miami; Fred 
H. Davis, Tallahassee; R. A. Henderson, Jr., Ft. Myers; 
A. G. Turner, Tampa. 

Scott M. Loftin was elected a member of the Exe- 
cutive Committee for a period of three years. 

Those present were: Hon. Glen Terrell and Hon. 


Louie W. Strum, Tallahassee; Judge Edith M. Atkin- 
son, Miami; Lee Lafayette Baker, Clearwater; John U. 
Bird, Clearwater; W. B. Shelby Crichlow, Bradenton; 
Fred H. Davis, Tallahassee; Edgar P. Ettenheim, West 
Palm Beach; D. Niel Ferguson, Ocala; George D. Gar- 
rett, Orlando; Carl A. Hiaasen, Ft. Lauderdale; Wm. 
Hunter, Tampa; Leland Hyzer, Miami; Rudolph Ison, 
Miami; Scott M. Loftin, Jacksonville; Martin H. Long, 
Jacksonville; R. F. Maguire, Orlando; Charles J. Mor- 
row, Tampa; Clarence W. Nelson, Miami; C. B. Peeler, 
Jacksonville; Edgar John Phillips, Clearwater; Austin 
L. Richardson, St. Petersburg; N. S. Robertson, Sara- 
sota; Charles H. Ross, Tampa; T. M. Shackleford, Jr., 
Tampa; Geo. W. Tedder, Ft. Lauderdale; A. G. Turner, 
Tampa. 
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FLORIDA STATE BAR ASSOCIATION 


President Secretary-Treasurer, 
R. A. Henderson, Jr., Ed. R. Bentley, 
Fort Myers, Florida Lakeland, Fla. 


PROPOSED REVISION OF FLORIDA CHANCERY PRACTICE 


TO THE BENCH AND BAR OF FLORIDA: 


The matter of chancery procedure occupying so great a part of the attention of lawyers and of the judiciary, 


and now filled with uncertainties and delays, has forced preferred attention of the Florida State Bar Asso- 
ciation. 


Its ills and cures became a paramount topic. 


An outstanding group of lawyers and judges com-posing the Association’s Committee on Judicial Admin- 
istration and Legal Reform, and as a special committee, following the address of Honorable E. J. L’Engle 


before the semi-annual conference of Bar Delegates at Lakeland in 1929, seriously applied themselves to the 
study of this subject. . 


The report of this Committee was made to the conference of Delegates of Local Bar Associations at the 
Association’s annual Convention at Orlando on April 10, 1930, and was also presented to and considered by 
the Association in convention. The Association by resolution adopted the report of the conference of Bar Dele- 
gates carrying with it the approval of the report of this committee, (page 53, volume 3, No. 12 Law Journal), 


and also (page 10, Ibid.), adopted the report and continued the committee with a vote of appreciation for 
their excellent work. 


It was pointed out that after further work the proposed statute would be printed in a later issue of the 
Law Journal in order that the members of the Association would have an opportunity to study the proposed 
statute in detail, and that the same would be submitted to the 1930 semi-annual conference of Bar Delegates 
for the taking of final action by that conference. 


Expediting chancery procedure, it is believed, is to perform a duty that modern business methods and hu- 
man and property rights impose upon the bar and the courts. Many efforts for revision have been made, but 
at no time has the value of such a program or the importance thereof been so pronounced. 


It is the duty of the Bar to carefully consider these proposals and to offer their criticism and to be pre- 
pared to take final action at the semi-annual conference of Bar Delegates, 1930, preparatory to action by the 
Convention of the State Association early next year to the end that the act to be adopted by the Legislature 
will be the best possible and will not omit to adequately serve every purpose. 


R. A. HENDERSON, JR., 
President. 


198 


April 10th, 1930. 
To Hon. Raymer F. Maguire, 
President State Bar Association, 
Orlando, Florida: 

The Standing Committee on Judicial Administra- 
tion and Legal Reform and the Special Committee on 
Expediting Chancery Procedure have jointly undertak- 
en the consideration of changes in equity pleading 
and practice necessary to simplify and expedite pro- 
cedure in the courts of chancery of the State of Flor- 
ida. As a result of a series of conferences at Miami, 
West Palm Beach, Jacksonville and Perry, the two 
Committees have prepared and submit herewith, as 
their joint report, a draft of a proposed statute to 
be entitled “An Act Relating to Pleading, Practice 
and Procedure in Courts of Equity”. 

The work of the Committees was at first directed 
to the preparation of a draft of a proposed revision 
of the Florida Equity Rules for the consideration of 
the Association. It was expected that if the proposed 
revision met the approval of the Association it would 
be submitted to the Supreme Court of Florida for its 
consideration. After preparing and revising a complete 
draft of proposed new equity rules, the Committees 
reached the conclusion that no satisfactory reform of 
equity pleading and practice in this State could be ef- 
fected without the repeal or amendment of many ex- 
isting Florida Statutes. It is believed that a brief ex- 
amination of the statutory law on the subject will con- 
firm the conclusion that equity practice in this State is 
to a large extent based upon acts of the Legislature, 
and that no general revision of the practice can be ef- 
fected without statutory action. Therefore, the Com- 
mittees decided to advise that the proposed revision of 
equity practice be embodied in the form of a statute. 
To that end, the Committees have jointly prepared the 
annexed draft of a statute which, if adopted, will, in 
the opinion of the Committees, tend to simplify and 
expedite the procedure of the chancery courts of 
Florida. 

The proposed statute is based upon the Federal 
Equity Rules promulgated by the Supreme Court of 
the United States on November 4, 1912, as amended 
at the October Term 1924. It is the opinion of the 
Committees that the Federal equity practice should be 
followed in this State, not only because it is simpler 
and less technical than the existing practice in this 
State, but because the Federal equity rules have receiv- 
ed and are constantly receiving judicial interpretation 
by the Federal Courts. Moreover, it seems in the inter- 
est of lawyers and litigants that there shall be no 
substantial difference between the equity practice in 
the State and Federal Courts. Guided by this general 
policy, the Committees have followed the Federal 


Equity Rules as closely as the special conditions of the 
situation seem to justify. 
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The Courts and the bar in this State having been 
familiar with the rule day system for generations, and 
that system being an established part of the statutory 
system of practice in courts of law, it seemed de- 
sirable to preserve the system of rule days in equity 
practice, even at the expense of some needless delays. 
This conclusion required a slight departure from the 
Federal Equity practice, but the change will have the 
advantage of harmonizing the methods of practice in 
the courts of law and equity of this State. 

Some of the Federal Equity Rules have been found 
inapplicable to local conditions. In some other instances, 
the Committees were of the opinion that the existing 
equity rules or statutes in Florida provided a simpler 
or more precise or otherwise preferable procedure. In 
such cases the Committees have followed the existing 
Florida practice. 

Explanatory notes at the foot of each section of 
the attached draft of statute are inserted to give the 
origin and purpose of each section. For this reason, it 
seems unnecessary to present a detailed review or dis- 
cussion of the proposed statute. In a general way, it 
may be said that the proposed act is intended to dis- 
pense with all technical forms of pleading in equity. 
Pleas, demurrers and exceptions are abolished. The 
system of interrogatories and methods of discovery 
which have proved useful and effective in the Federal 
practice are adopted with the modifications pointed 
out in the notes. Motions to dismiss or to strike af- 
ford ample means of testing the sufficiency of bills, 
answers and counter-claims. Irrelevant and redundant 
matter may be stricken. Further particulars of fact 
may be required on motion. The sufficiency of an 
answer as a whole may be tested by setting the case 
down for hearing on bill and answer with the right to 
join issue and go to trial if the answer is held suffici- 
ent or to amend the answer if held insufficient 
but amendable. To prevent variances, all pleadings 
are to be regarded as amended, in order to determine 
the cause in accordance with right and justice. Many 
other changes, which the committees believe will abol- 
ish technicalities and unnecessary delays, have been 
incorporated in the proposed measure. 

The purpose of the measure being a general re- 
vision of equity pleading and practice, it results that 
several existing Florida statutes and rules of court 
have been incorporated without change, and many oth- 
ers with very slight alteration. While this plan is open 
to obvious criticisms, and is not essential to the ob- 
ject sought to be accomplished, the Committees were 
of the opinion that the present form of the measure 
had the advantage of convenience, because it is, in ef- 
fect, an equity code of practice embodied in a single 
statute. 

Although both Committees have devoted much 
time to a study of the attached draft of statute, it is 
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manifest that in such a mass of detail many errors, 
omissions and inconsistencies will be disclosed by the 
close study which it is hoped that the proposed measure 
will receive from the members of the Association. The 
diction and verbiage of the proposed statute are also 
open to criticism. There is no doubt that briefer, 
clearer, and more precise language might sometimes 
be employed. However, it was the opinion of the Com- 
mittees that existing forms and precedents should be 
followed with as little change as possible, as the pro- 
posed statute is not intended to embody a new system 
of pleading, but to be merely a revision and develop- 
ment of existing systems already familiar to the pro- 
fession. It is also true that a measure of this kind 
embraces questions of general public policy as well as 
technical procedural law. 

While the Committees realize that the proposed 
measure is far from perfect in theory and in detail, 
it is believed that the subject is one of serious im- 
portance to the profession and the public, and it is 
hoped that the proposed draft will be of service to the 
Association as a basis for its consideration of the sub- 
ject. 

E. J. LENGLE, Chairman. 
Cc. E. CHILLINGWORTH 
PAUL D. BARNS 

JAMES E. CALKINS, 


Committee on Judicial Administration and Legal 
Reform. 


JAMES F. GLEN, Chairman, 
HAL W. ADAMS 

E. P. AXTELL 

GEO. C. BEDELL 

W. B. DAVIS 

Special Committee on Expediting Chancery Pro- 
cedure. 

Jacksonville, Florida, 
September 15th, 1930. 
Hon. R. A. Henderson, ; 
President State Bar Association, 
Fort Myers, Florida. 
Dear Sir :— 

Pursuant to resolutions adopted by the Florida 
State Bar Association at its meeting in Orlando on 
April 11th, 1930, the undersigned were appointed by 
you as members of a “Special Committee on Expedit- 
ing Chancery Procedure”. The duties of the Commit- 
tee, as we understand them, are to revise and redraft 
the proposed statute entitled “An Act Relating to 
Pleading, Practice and Procedure in Courts of Equity”, 
which was considered by the Conference of Bar Dele- 
gates and the Association in Orlando on April 10th and 
11th, 1930. The draft of the proposed statute which 
was before the Conference of Delegates and the As- 
sociation was prepared and submitted by the Stand- 
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ing Committee on Judicial Administration and Legal 
Reform and the Special Committee on Expediting 
Chancery Practice, acting jointly. A copy of their 
written report dated April 10th, 1930, is annexed 
hereto. 
After consideration and discussion of the proposed 
statute by the Conference of Bar Delegates and fur- 
ther consideration by the Association, the measure 
was approved in principle, with the recommendation 


‘that the draft be revised to incorporate a provision for 


appearances. The discussions developed many pertin- 
ent and useful suggestions, and the two Committees 
were continued as a single Special Committee for the 
purpose of redrafting the measure to embody the 
changes suggested by the Association and Conference. 
It was also decided that after the measure had been 
published or otherwise placed before the bench and 
bar of the State, it should receive final consideration 
by the Conference of Bar Delegates to be held in the 
Fall of the present year. 

The annexed draft of the proposed statute em- 
bodies a provision for appearances and incorporates 
many of the suggestions which were made during the 
discussions in Orlando. The present form of the meas- 
ure differs in many details from that submitted at the 
Orlando meetings, but in a general way the plan and 
purpose of the measure remain as stated in the Joint 
Report of the two Committees dated April 10th, 1930. 
The notes which follow each section of the proposed 
statute indicate the source of each section and the 
changes proposed. 

The Special Committee respectfully suggests that 
the annexed proposed statute be published in the Flor- 
ida State Bar Association Law Journal and otherwise 
brought to the attention of the judges and lawyers of 
this State. The Special Committee will welcome any 
comments, criticisms and suggestions from the pro- 
fession. The Committee recognizes that the measure 
will be greatly improved by suggestions resulting from 
its study by the judges and lawyers of the State. 
Numerous errors of omission and commission will 
doubtless be found in the draft of the proposed statute; 
but the Committee expects to prepare a final revision 
to be submitted to the next meeting of the Confer- 
ence of Bar Delegates, and suggestions addressed to 
any member of the Committee will be appreciated. 

Yours respectfully, 

HAL W. ADAMS 

E. P. AXTELL 

PAUL D. BARNS 
GEORGE C. BEDELL 
JAMES E. CALKINS 

C. E. CHILLINGWORTH 
W. B. DAVIS 

JAMES F. GLEN 

E. J. LLENGLE, Chairman. 
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Section 1. 
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Clerk. 

Section 3. 
Suit in Equity: 

Section 4. 

Section 5. 
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Section 72. Notices; How Served, and When not 
Required. 
Section 73. Statutes Repealed. 


BILL 
TO BE ENTITLED: 


AN ACT Relating to Pleading, Practice and Pro- 
cedure in Courts of Equity. 

BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 


Section 1. RULE DAYS. The first Monday in each 
month shall be the rule day. 


Section 2. MOTIONS GRANTABLE AS OF 
COURSE BY THE CLERK. All motions and applica- 
tions in the Clerk’s office for the issuing of mesne 
process and final process to enforce and execute de- 
crees; for taking bills pro confesso; and for other pro- 
ceedings in the clerk’s office, which do not require an 
allowance or order of the court, shall be deemed mo- 
tions and applications grantable of course by the clerk 
of the court. But the same may be suspended or altered 
or rescinded by the court upon special cause shown. 

NOTE: Substantially same as Florida 

Equity Rule No. 4 omitting reference to pleas, 

demurrers and exceptions; also Fed. Equity 

Rule No. 5. 


Section 3. ACTION AT LAW ERRONEOUSLY 
BEGUN AS SUIT IN EQUITY: TRANSFER. If at 
any time it appear that a suit commenced in equity 
should have been brought as an action at law, it shall 
be forthwith transferred to the law court of competent 
jurisdiction and be there proceeded with, with only 
such alteration in the pleadings as shall be essential. 
In such cases an order shall be made by the Court for 
the transfer of the cause and the transmission of all 
papers filed therein to the proper law court, and there- 
upon the originals of such papers shall be so trans- 
mitted and filed, together with a certified copy of the 
order; provided, however, that when the transfer is to 
the law side of the same court it shall be effected by 
the order of transfer. 

NOTE: Same as Federal Equity Rule No. 

22, modified so as to permit transfer of the 

cause to the law court having jurisdiction, 

whether Circuit Court, Civil Court of Record 

or County Court. 


Section 4. PROCESS, MESNE AND FINAL. The 
summons’ in Chancery shall constitute the proper 
mesne process in all suits in equity, in the first in- 
stance, to require the defendant to appear and answer 
the bill; and, unless otherwise provided in this act 
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or specially ordered by the court, a writ of attach- 
ment and, if the defendant cannot be found, a writ 
of sequestration, or a writ of assistance, as the case 
may require, shall be the proper process to issue for 
the purpose of compelling obedience to any interlocu- 
tory or final order or decree of the court. The form 
of a summons in chancery shall be substantially as 
follows: 
STATE OF FLORIDA to __ 

You are hereby notified that a suit has been 
brought against you in the Circuit Court for... 
County, Florida, in Chancery, by- 
and you are hereby required to file with the Clerk of 
said Court your written appearance (personally or by 
attorney) in said suit on the first Monday in. 
ADIT. ere... day of said month, 
and thereafter to file with said Clerk your written de- 
fenses, if any, to the bill of complaint in said suit at 
the time prescribed by law. 

Herein fail not or judgment will be entered 
against you by default. 

WITNESS my hand and the seal of said Court, at 
» of 


(Seal) 


As Clerk of said Circuit Court. 

NOTE: This section is substantially the 
same as Federal Equity Rule No. 7, and Flor- 
ida Equity Rule No. 6, substituting “summons 
in chancery” for “subpoena”, and substituting 
an entirely new form of the writ of summons 
in chancery, which, it is believed, is much 
clearer to the laymen. 


Section 5. SUMMONS-IN CHANCERY: HOW IS- 
SUED: WHEN RETURNABLE. No summons in chan- 
cery shall be issued from the Clerk’s office in any suit 
in equity until the bill is filed in the Clerk’s office. 
Whenever a bill is filed, the Clerk shall issue a sum- 
mons in chancery thereon, as of course, which shall be 
returnable to the next rule day thereafter unless there 
shall not be ten days intervening between the day 
of the issuing of the same and the next rule day, in 
which case the same shall be made returnable to the 
rule day in the next succeeding month. When there is 
more than one defendant, the Clerk shall issue but one 
writ of summons in chancery against all of the de- 
fendants, unless otherwise directed by the complainant 
or his solicitor. When any summons in chancery shall 
be not returned or returned not executed or improperly 
executed as to any defendant, the plaintiff shall be en- 
titled to another summons in chancery against such de- 
fendant or defendants as often as required, until due 
service is made. 

NOTE: The foregoing is a combination of 

Florida Equity Rules Nos. 10, 11 and 13. 
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Section 6. SERVICE AND RETURN. The service 
of and return upon summons in chancery shall be as 
prescribed by law in the case of summons ad res- 
pondendum. 

NOTE: The foregoing displaces Florida 

Equity Rules 12, 13 and 14, and is intended 

to make the practice the same in equity and 

common law cases. Compare Sec. 4894 C. G. L. 


Section 7. PROCESS IN BEHALF OF AND 
AGAINST PERSONS NOT PARTIES. Every person, 
not being a party in any cause, who has obtained an 
order, or in whose favor an order shall have been made, 
may enforce obedience to such order by the same pro- 
cess as if he were a party; and every person, not 
being a party against whom obedience to any order 
of the court may be enforced, shall be liable to the 
same process for enforcing obedience to such orders 
as if he were a party. 

NOTE: Same as Florida Equity Rule No. 

9 and Federal Equity Rule No. 11. _ 
{ 

Section 8. PARTIES GENERALLY: INTER- 
VENTION. Every action shall be prosecuted in the 
name of the real party in interest, but an executor, 
administrator, guardian, trustee of an express trust, 
a party with whom or in whose name a contract has 
been made for the benefit of another, or a party ex- 
pressly authorized by statute, may sue in his own 
name without joining with him the party for whose 
benefit the action is brought. All persons having an 
interest in the subject of the action and in obtaining 
the relief demanded may join as plaintiffs, and any 
person may be made a defendant who has or claims 
an interest adverse to the plaintiff. Any person may 
at any time be made a party if his presence is neces- 
sary or proper to a complete determination of the 
cause. Persons having a united interest may be joined 
on the same side as plaintiffs or defendants, and 
when any one refuses to join, he may for such reason 
be made a defendant. Anyone claiming an interest 
in the litigation may at any time be permitted to as- 
sert his right by intervention, but, unless otherwise or- 
dered by the court in its discretion, the intervention 
shall be in subordination to, and in recognition of, the 
propriety of the main proceeding. 

NOTE: Same as Federal Equity Rule No. 

37, with the interpolation of the words “un- 

less otherwise ordered by the court in its dis- 

cretion” in the last sentence of the section. 


Section 9. REPRESENTATIVES OF CLASS. 
Where the parties on either side are very numerous 
and cannot, without manifest inconvenience and op- 
pressive delays in the suit, be all brought before it, the 
court, in its discretion, may dispense with making 
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all of them parties, and may proceed in the suit, hav- 
ing sufficient parties before it to represent all the ad- 
verse interests of the complainants and the defend- 
ants in the suit properly before it; but in such case 
the decree shall be without prejudice to the rights and 
claims of all the absent parties. 
NOTE: Same as Florida Equity Rule No. 

29, which has been followed instead of the an- 

alogous Federal Equity Rule No. 38, because 

the Florida Equity Rule provides that the de- 

cree in such cases shall be without prejudice 

to the rights and claims of absent parties, 

whereas the Federal Rule makes such decrees 

conclusive. 


Section 10. NOMINAL PARTIES. Where no ac- 
count, payment, conveyance, or other direct relief is 
sought against a party to a suit, not being an in- 
fant, the party, upon service of the summons in chan- 
cery upon him, need not appear and answer the bill, 
unless the plaintiff specially requires him to do so by 
the prayer; but he may appear and answer at his op- 
tion; and if he does not appear and answer he shall 
be bound by all the proceedings in the cause. If the 
plaintiff shall require him to appear and answer he 
shall be entitled to the costs of all the proceedings 
against him, unless the court shall otherwise direct. 

NOTE: Same as Federal Equity Rule No. 

40, and practically identical with Florida 

Equity Rule 35. 


Section 11. TRUSTEES MAY REPRESENT BEN- 
EFICIARIES. In all suits concerning property which 
is vested in trustees, where such trustees are compe- 
tent to sell and give discharges for the proceeds of the 
sale, and the rents, income or profits of the estate, 
such trustees shall represent the persons beneficially 
interested in the estate or the proceeds, or the rents, 
income or profits, and in such cases it shall not be 
necessary to make the persons beneficially interested 
in such property, or rents, income or profits, parties 
to the suit; but the court may, upon consideration of 
the matter on the hearing, if it shall so think fit, order 
such persons to be made parties. 

NOTE: Based on Florida Equity Rule No. 

30, but enlarged so as to include Trustees of 

any express trust of real or personal property 

who are competent to sell and give discharges 

for the proceeds of the sale or the rents, in- 

come or profits of such property. The exist- 

ing Florida Equity Rule is confined to testa- 

mentary trustees of real estate which seems 

unnecessarily restrictive. 


Section 12. SUIT TO EXECUTE TRUSTS OF 
WILL: HEIR AS PARTY. In suits to execute the 
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trusts of a will, it shall not be necessary to make the 
heir at law a party; but the plaintiff shall be at lib- 
erty to make the heir at law a party where he desires 
to have the will established against him. 
NOTE: Same as Federal Equity Rule No. 
41 and Florida Equity Rule 31. 


Section 13. JOINT AND SEVERAL DEMANDS. 
In all cases in which the plaintiff has a joint and sev- 
eral demand against several persons, either as prin- 
cipals or sureties, it shall not be necessary to bring 
before the court as parties to a suit concerning such 
demand all the persons liable thereto; but the plain- 
tiff may proceed against one or more of the persons 
severally liable. 

NOTE: Same as Federal Equity Rule No. 
42 and Florida Equity Rule 32. 


Section 14. SUITS BY OR AGAINST INCOM- 
PETENTS. Guardian ad litem to defend a suit may 
be appointed by the court, or by any judge thereof, 
for infants or other persons who are under guardian- 
ship, or otherwise incapable of suing for themselves. 
All infants and other persons so incapable may sue 
by their guardians, if any, or by their next friend; 
subject, however, to such orders as the court or judge 
may direct for the protection of infants and other 
persons. 

NOTE: Same as Federal Equity Rule No. 

70 and substantially the same as Fla. Eq. 

Rule 36. 


Section 15. DEATH OF PARTY: REVIVOR. In 
the event of the death of either party the court may, 
in a proper case, upon motion, order the suit to be 
revived by the substitution of the proper parties. If 
the successors or representatives of the deceased party 
fail to make such application within a reasonable time, 
then any other party may, on motion, apply for such 
relief, and the court, upon any such motion may make 
the necessary orders for notice to the parties to be sub- 
stituted and for the filing of such pleadings or amend- 
ments as may be necessary, including the appoint- 
ment of an administrator ad litem in accordance with 
the provisions of Section 3664 Rev. Gen. Stats. (Sec- 
tion 5528 C. G. L.) The foregoing provisions shall be 
applicable where substitution of the successors or rep- 
resentatives of a deceased party becomes necessary for 
any purpose either before or after decree. 

NOTE: Same as Federal Equity Rule No. 

45, with the addition of the clause referring 

to the appointment of an administrator ad 

litem and the last sentence. The foregoing 


displaces Florida Equity Rules 37 and 38 
which deal with proceedings upon the death of 
the plaintiff and upon the death of the de- 
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fendant, respectively. The purpose of the last 
sentence is to simplify and shorten the pro- 
cedure necessary where a party dies after de- 
cree and before appeal as well as before decree. 


Section 16. DEFECT OF PARTIES: RESIST- 
ING OBJECTION. Where the defendant shall by his 
answer suggest that the bill of complaint is defective 
for want of parties, the plaintiff may, at or before 
the next rule day, or at any other time by special leave 
of the Court, assign the cause for argument as a mo- 
tion upon that objection only; and where the plaintiff 
shall not so assign the cause, but shall proceed there- 
with to a hearing, notwithstanding an objection for 
want of parties taken by the answer, he shall not at 
the hearing of the cause, if the defendant’s objection 
shall then be allowed, be entitled as of course to an 
order to amend his bill by adding parties; but the court 
shall be at liberty to dismiss the bill, or to allow an 
amendment on such terms as justice may require. 

NOTE: The foregoing is substantially the 
same as Federal Equity Rule No. 43 and Flor- 

ida Equity Rule No. 33, with the addition of 

the words “or at any other time by special 

leave of court”. 


Section 17. DEFECT OF PARTIES: TARDY OB- 
JECTION. If a defendant shall, at the hearing of a 
cause, object that a suit is defective for want of par- 
ties, not having by motion or answer taken the objec- 
tion and therein specified by name or description the 
parties to whom the objection applies, the court shall 
be at liberty to make a decree saving the rights of the 
absent parties. 

NOTE: Same as Federal Equity Rule No. 

44, It is also an exact copy of Florida Equity 

Rule 34, except that the word “motion” is 

used instead of “plea”. 


Section 18. PLEADINGS: TECHNICAL FORMS 
ABOLISHED. All technical forms and classes of bills, 
answers and other pleadings in equity are hereby abol- 
ished. 

NOTE: Substantially the same as Fed- 
eral Equity Rule No. 18. Intended to abolish 
such special and technical forms of plead- 
ings as supplemental bills, bills of review, 
bills of revivor, etc., as well as all formal re- 
quirements of any pleading in equity. 


Section 19. BREVITY AND RELEVANCY IN 
PLEADINGS; MOTIONS TO STRIKE; EXCEPTIONS 
ABOLISHED. All pleadings in an equity cause shall be 
expressed in as brief and succinct terms as reason- 
ably practicable, and shall contain no unnecessary re- 
citals of deeds, documents, contracts or other instru- 
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ments in haee verba, or other irrelevant, redundant or 
impertinent matter or scandalous matter not relevant 
to the suit. No papers shall be unnecessarily annexed 
as exhibits. If any pleading or other paper filed in the 
cause shall violate the provisions of this section to the 
prejudice of the opposing party affected the court may, 
on motion to strike or of its own motion, strike out 
. the objectionable matter at the cost of the offending 
party, upon such terms and conditions as shall be fixed 
by the court. Exceptions to bills, answers and other 
pleadings for scandal, impertinence or irrelevancy are 
abolished, but the court may, upon motion to strike or 
upon its own initiative, in the manner provided in this 
section, strike out any redundant, impertinent, irrele- 
vant or scandalous and impertinent matter which is 
prejudicial to the opposing party, upon such terms as 
the Court shall think fit. 
NOTE: Based on and developed from 

Florida Equity Rule No. 19 and Federal 

Equity Rule No. 21, but materially modified 

and enlarged. The reference to unnecessary 

exhibits is new matter. Under this section 

matters which formerly were dealt with by 

exceptions may be expunged on motion to 

strike or by the Court on its own motion, but 

not unless the matter is found to be preju- 

dicial to the opposing party. 


Section 20. AMENDMENTS GENERALLY. The 
Court may at any time, in furtherance of justice, 
upon such terms as may be just, permit any process, 
proceeding, pleading or record to be amended, or ma- 
terial supplemental matter to be set forth in an 
amended pleading. The Court, at every stage of the 
proceedings, must disregard any error or defect in the 
proceeding which does not affect the substantial rights 
‘of the parties; and, if necessary, all pleadings shall 
be regarded as amended in order to determine the 
cause in accordance with right and justice. 

NOTE: Same as Federal Equity Rule No. 

19, except the clause reading ‘‘and if neces- 

sary, all pleadings shall be regarded as amend- 

ed in order to determine the cause in accord- 

ance with right and justice’, which has been 

added to enable the Court to administer sub- 
stantial justice on the record regardless of 
variances between allegations and proof. The 
quoted language is a far reaching innovation 

in equity pleading and practice in this State; 

and, if the policy it indicates is acceptable, 

the wording should be closely studied before 

being finally adopted. 

Section 21. PLEADING SUPPLEMENTAL 
MATTERS. Upon application of either party the court 
or judge, may, upon reasonable notice and such terms 
as are just, permit him to file and serve an amended 
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pleading, alleging material facts occurring after his 
former pleading, or of which he was ignorant when it 
was made, including the judgment or decree of a com- 
petent court rendered after the commencement of the 
suit determining the matters in controversy or a part 
thereof. No supplemental bill or bill of revivor or bill 
in the nature of either shall be necessary to procure 
a substitution of parties, or for any other purpose, 
but substitution of parties may be made in all cases 
where it becomes necessary by order of the Court upon 
motion, and the cause shall thereupon proceed in the 
same way as if there had been no occasion for a change 
of parties. 
NOTE: This section closely follows ied. 
Equity Rule No. 34, except that the phrase 
“amended pleading” is substituted for “‘sup- 
plemental pleading”, because the latter phrase 
implies or at least may give color to the 
retention of the present technical system of 
supplemental bills, which, like other technical 
forms of equity pleading, this act is intended 
to abolish. 
The last sentence has been added by the 
joint committees. 
The foregoing displaces Florida Equity 
Rule No. 39 providing for a supplemental 
pleading of events happening after the fil- 
ing of the bill. 


Section 22. UNNECESSARY TO RECITE STATE- 
MENTS OF ANY FORMER PLEADING. It shall not 
be necessary in any amended bill or other pleading to 
set forth any of the statements in the original suit, 
unless the special circumstances of the case may re- 
quire it. 

NOTE: Slightly modified form of Fed- 
eral Equity Rule 35. Change is made to elim- 
inate reference to supplemental bills and bills 
of revivor, since all special classes of bills are 
to be abolished. 

_ It contains the same provisions as Florida 

Equity Rule 40, except that the word “sup- 

plemental” is changed to “amended”. 


Section 23. FURTHER AND PARTICULAR 
STATEMENT IN PLEADING MAY BE REQUIRED. 
Better particulars of any matter stated in any plead- 
ing may in any case be ordered upon such terms, as 
to costs and otherwise, as may be just. 

NOTE: A modified form of Federai 

Equity Rule No. 20. 


Section 24. SIGNATURE OF COUNSEL. Every 
bill or other pleading shall be signed individually by 
one or more solicitors of record, and such signatures 
shall be considered as a certificate by each solicitor 
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that he has read the pleading so signed by him; that 
upon the instructions laid before him regarding the 
case there is good ground for the same; that no scan- 
dalous matter is inserted in the pleading; and that it 
is not interposed for, delay. Nothing herein shall be 
considered as requiring a litigant to be represented by 
a solicitor. 
NOTE: Same as Federal Equity Rule No. 

24, except that the last sentence is interpol- 

ated. Compare with Florida Equity Rule No. 

27. 


Section 25. MOTION TO STRIKE NOT TO STAY 
CAUSE UNLESS SO ORDERED. A Motion to strike or 
for better particulars shall not stay the progress of the 
cause, unless so ordered by the Court; but such an or- 
der may be made without notice. 

NOTE: This section is new. It is intended 

to prevent delays possible to result from un- 

necessary or purely dilatory motions. 


Section 26. BILL OF COMPLAINT: CONTENTS. 
Hereafter it shall be sufficient that a bill in equity 
shall contain: 

First: The name, and when known, the residence 
of each plaintiff and defendant; and, if any party be 
under any disability, that fact shall be stated. 

Second: A short and simple statement of the ulti- 
mate facts upon which the plaintiff asks relief, omit- 
ting any mere statement of evidence. 

Third: A statement of and prayer for any special 
relief pending the suit or on final hearing, which may 
be stated and sought in alternative forms. If special 
relief pending the suit be desired the bill should be 
verified by the oath of the plaintiff, or someone hav- 
ing knowledge of the facts upon which such relief is 
asked. Prayers for general relief and for subpoena 
shall be omitted. Every bill of complaint shall be con- 
sidered to pray for general relief. 

NOTE: Based on Federal Equity Rule 25. 

Requirements relating only to the jurisdiction 

of the Federal Courts have been omitted. To 

forestall any misunderstanding, it is provided 

expressly that the prayers for general relief 
and for subpoena shall be omitted. 
The foregoing displaces Florida Equity 

Rules 21, 22, 23, 24, 25 and 26. This section 

also renders unnecessary Florida Equity Rules 

17 and 18 relating to the frame of the bill. 


Section 27. AMENDMENT OF BILL AS OF 
COURSE. The plaintiff may, as of course, amend his 
bill before the defendant has filed his answer thereto, 
but if such amendment be filed after the defendant 
has appeared the plaintiff at his own cost shall furnish 
to each opposing party affected, or his solicitor of 
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record, a copy of the amended bill, or of the amend- 
ment, as the case may be, unless otherwise ordered 
by the court. After answer filed by any defendant, 
plaintiff may amend by consent of the defendant or 
leave of the Court. 

NOTE: Substantially the same as Federal 
Equity Rule 28, except that copy need not be 
certified. Displaces Florida Equity Rules 41, 

42 and 43. 

Compare with Section 4902 C. G. L. The 
statute provides “no amendment in matter of 
substance shall be allowed, as of course, to 
any bill which has been sworn to.” This pro- 
vision is omitted from the proposed section. 


Section 28. JOINDER OF CAUSES OF ACTION. 
The plaintiff may join in one bill as many causes of 
action, cognizable in equity, as he may have against 
the defendant. But when there is more than one plain- 
tiff, the causes of action joined must be joint, and if 
there be more than one defendant the liability must 
be one asserted against all of the material defendants, 
or sufficient grounds must appear for uniting the 
causes of. action in order to promote the convenient 
administration of justice. If it appears that any such 
causes of action cannot be conveniently disposed of 
together, the court may order separate trials. 

NOTE: This is a copy of Federal Equity 

Rule No. 26. 


Section 29. APPEARANCE. The defendant shall 
file his written appearance, personally or by his so- 
licitor, on the return day fixed therefor in the sum- 
mons in chancery, or if service is made by publication 
then on the day fixed in the order of publication, if 
a rule day, or, if not a rule day, then on the rule day 
next succeeding the return day fixed in the order of 
publication. 

NOTE: The foregoing section accords 
with the provisions with respect to the time 

for filing an appearance contained in Secs. 

4939 and 4940 C. G. L. (3152 and 3153 R. 

G.S8.). 


Section 30. DEFENSES: HOW PRESENTED. 
Demurrers and pleas are abolished. Every defense in 
point of law arising upon the face of the bill, whether 
for misjoinder or nonjoinder or by reason of insuf- 
ficiency of fact to constitute a valid cause of ac- 
tion in equity, which might heretofore have been 
made by demurrer or plea, shall be made by motion 
to dismiss or by a like motion contained in the answer; 
and every such point of law must go to the whole or 
a material part of the cause or causes of action stat- 
ed in the bill and may be called up and disposed 
of before final hearing at the discretion of the court. 
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Every defense heretofore presentable by plea in bar or 
abatement shall be made in the answer, and may be 
separately heard and disposed of before the trial of 
the principal case in the discretion of the court. If the 
defendant move to dismiss the bill or strike any 
part thereof, the motion may be heard at any time on 
notice by either party, and, if it be denied, answer 
shall be filed within ten days thereafter or such other 
time as may be ordered by the court or a decree con- 
fesso entered by the court. 
NOTE: Modified form of Federal Equity 

Rule No. 29. In the first sentence the words: 

“by a like motion contained” have been in- 

serted in order to prevent ambiguities. The 

last sentence has been rewritten so that the 

motion may be heard at any time on due 

notice; and so as to clarify the distinction be- 

tween a motion to dismiss the whole bill and 

a motion to strike a part of a bill. 

The foregoing displaces Florida Equity 

Rules 48, 49, 50, 51, 52, 538, 54, 55, 57 and 

66 relating to pleas and demurrers. It is in- 

consistent with Sections 4912, 4913, 4914, 4915 

and 4918 C. G. L. relating to pleas and de- 

murrers. 


Section 31. ANSWER: CONTENTS: The defend- 
ant in his answer shall in short and simple terms set 
out his defenses to each claim asserted by the bill, 
omitting any mere statement of evidence and avoiding 
any general denial of the averments of the bill, but 
specifically admitting or denying or explaining the 
facts upon which the plaintiff relies, unless the de- 
fendant is without knowledge, in which case he shall 
so state, such statement operating as a denial. Aver- 
ments other than those of value or amount of dam- 
age, if not denied, shall be deemed confessed, except as 
against an infant, lunatic or other person non compos 
and not under guardianship, but the answer may be 
amended, by leave of the court upon reasonable notice, 
so as to put any averment in issue, when justice re- 
quires it. The signature of the solicitor to the answer 
shall be sufficient without the signature of the de- 
fendant and without the seal of a corporate defendant. 

NOTE: This section is substantially a 

copy of Sections 4904 and 4905 C. G. L. (3118, 

3119 R. G.S.) except that the last sentence of 

Section 4905 C. G. L. (8119 R. G. S.) has been 

omitted, and the word “defense”’ in the first 

sentence has been changed to “defenses’’. 

This section is likewise similar to the first 

paragraph of Federal Equity Rule 30, with 

the same exceptions. 


Section 32. ANSWER MAY INCORPORATE 
COUNTERCLAIM WITH APPROPRIATE PRAYER. 
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The answer must state, in short and simple form, 
any counter-claim arising out of the transaction which 
is the subject matter of the suit, and may, without 
cross-bill, set out any set-off or counter-claim against 
the plaintiff which might be the subject of an inde- 
pendent suit in equity against him, and such set-off 
or counter-claim, so set up, shall have the same effect 
as a cross-suit, so as to enable the court to pronounce 
a final decree in the same suit both on the original and 
cross-claims. 

If the answer asserts a set-off, counter-claim or 
seeks affirmative relief a copy thereof shall be served 
within ten days, unless further time be allowed by the 
court, upon the party or parties as to whom counter- 
claim, set-off or affirmative relief is asserted, or their 
solicitor of record. If affirmative relief is sought or a 
set off or counterclaim is asserted by an answer, ap- 
propriate relief shall be specially prayed therein, oth- 
erwise the answer shall be regarded as defensive only. 

In case the defendants, or any of them, shall by 
answer assert a set-off, counter-claim or affirmative 
relief requiring that persons not then parties to the 
suit be brought in as parties to the cause, the defend- 
ant or defendants so filing such answer in such case 
shall be entitled to process by way of summons in 
chancery or by publication, or otherwise as prescrib- 
ed by law, to bring in such other persons as defend- 
ants thereto. 

NOTE: The foregoing section, except- 
ing the second sentence of the second para- 
graph, is substantially a copy of Section 4906, 
the first part of the third sentence of Section 
4907, and Section 4909 C. G. L. (3120, 3121, 
3123 R. G. S.), except the word “subpoena” 
in Section 4909 (3123) has been omitted, and 
the words “summons in chancery or by pub- 
lication” have been interpolated. The second 
sentence of the second paragraph is new. See 
also Fed. Eq. Rules No. 30 and 31. 


Section 33. ANSWER TO AMENDED BILL. 
When a bill shall be amended after answer or motion 
filed or after a motion shall have been sustained with 
leave to amend, the defendant shall plead to the bill as 
amended within ten days after notice of the filing of 
the amendment or amended bill or within such time 
as may be fixed by the court; otherwise the original 
answer or motion shall be considered as pleaded to 
the bill as amended. 

NOTE: The foregoing section is based 

on Federal Equity Rule No. 32, but the scope 

of the section is broader and the language 

materially different. This section provides 

that the time for filing the defendants plead- 
ings does not begin to run until notice is 
given of filing the amendment or amended 
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bill. For the common law practice see Sec. 
4297 C. G. L. Federal Equity Rule 32 provided 
that upon failure to file a supplemental or 
amended answer a default might be taken as 
in case of an omission to answer; but in lieu 
of this provision in the Federal Rule, the 
foregoing section provides that the original 
answer or motion shall stand and be consid- 
ered as pleaded to the amended bill. Fla. 
Equity Rule 59, which requires a new answer 
to the amendment on or before the next rule 
day, would be displaced by the foregoing 
section. 


Section 34. REPLY: WHEN REQUIRED: WHEN 
CAUSE AT ISSUE. Unless the answer assert a set- 
off or counter-claim, with a prayer for affirmative re- 
lief, no reply shall be required without special order 
of the court or judge, but the cause shall be deemed 
at issue upon the filing of the answer, and any new 
or affirmative matter therein shall be deemed to be 
denied by the plaintiff. If the counter-claim is one 
which affects the rights of other defendants, they or 
their solicitors shall be served with a copy of the 
same within ten days from the filing thereof, and the 
said defendants shall have until the rule day next 
after twenty days from the service thereof within 
which to file a reply, unless the court allow further 
time therefor. In default of a reply, a decree pro con- 
fesso on the counter-claim may be entered as in de- 
fault of an answer to the bill, but no such decree pro 
confesso shall be entered except by the court after 
due notice to the adverse party. 

NOTE: Follows first and last sentences 

of Section 4907 C. G. L. which is based on 

but does not exactly follow Federal Equity 

Rule 31. The last clause is new. 

This section is inconsistent with Florida 

Equity Rules 66 and 67 and Sections 4916, 

and 4918 C. G. L. relating to replica- 

tions. The same inconsistency exists between 

the present Florida Equity Rules and the 

cited statutes. 


Section 35. TESTING SUFFICIENCY OF AF- 
FIRMATIVE DEFENSE. Exceptions for insufficiency 
of an answer are abolished. But if an answer set up an 
affirmative defense, set-off or counter-claim, the plain- 
tiff may, upon due notice, test the sufficiency of the 
same by motion to dismiss. If found insufficient but 
amendable the court may allow an amendment upon 
terms, or strike out the matter. 

NOTE: This is similar to Federal Equity 

Rule 33, but substituting “due notice” for 

“five days notice or such further time as the 

court may allow” and substituting the motion 


to dismiss for the motion to strike. It is 
also similar to Section 4908 C. G. L., except 
for the addition of the first sentence abolish- 
ing exceptions for insufficiency, and the pro- 
vision explained above about “due notice’, 
and substituting the motion to dismiss for the 
motion to strike. 


This section is inconsistent with Section 
4910 C. G. L. (8124 R. G. 8S.) as amended by 
Chapter 13660, Acts of 1929, relating to ex- 
ceptions for insufficiency. 

It also displaces Florida Equity Rules 
62, 63, 64 and 65 relating to exceptions to 
the answer for insufficiency. 


Section 36. MOTION FOR DECREE ON BILL 
AND ANSWER. The plaintiff may at any time before 
the time for taking testimony has expired move for 
a decree on bill and answer, and if the motion be 
overruled the plaintiff shall have the right to proceed 
to trial, notwithstanding the motion or order thereon; 
and, if the answer be found insufficient as a defense, 
but amendable, the court may permit it to be amended 
on such terms and conditions as may be equitable. 

NOTE: The foregoing section follows the 
code practice of a motion for a judgment on 

the pleadings, combined with the chancery 

practice of hearing on bill and answer. It is 

very probable that the same practice can be 
followed under the existing Federal Equity 

Rules, but the foregoing is proposed merely to 

clarify the practice and prevent unnecessary 

doubts. 


The section is designed to have substan- 
tially the same effect in equity practice as 
Section 4306 C. G. L. with reference to de- 
murrers at law. 


Section 37. TIME FOR FILING ANSWER, RE- 
PLY AND OTHER PLEADINGS. The defendant shall, 
unless the time be enlarged by the Court, file his 
answer or other defensive pleadings in the Clerk’s of- 
fice on the rule day next succeeding that fixed for the 
entry of an appearance, whether the service shall have 
been personal or constructive. The reply or other plead- 
ings of the cross-defendant shall be filed on the rule 
day next succeeding the service upon such cross-de- 
fendant or his solicitor of record of a copy of the 
answer asserting a set-off or counter-claim and pray- 
ing affirmative relief if the copy of such answer shall 
have been served not less than ten days before the rule 
day, otherwise on the next succeeding rule day, except 
that where service upon the cross-defendant is ef- 
fected by publication or under any special order in the 
cause the cross-defendant so served shall file his 
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answer or defensive pleadings at the time required by 
law or such special order. 
NOTE: The first sentence of this section 
is a substantial copy of the first part of Sec- 
tion 4939 C. G. L. The rest of Section 37 above 
has no exact counterpart in the Federal or 
State Equity Rules. See Section 4907 C. G. L. 
This section displaces Florida Equity Rules 
15 and 16. This section and that immediately 
following displace Florida Equity Rule 44. 


Section 38. DEFAULT; DECREE PRO CON- 
FESSO. If the defendant shall fail to file his appear- 
ance or shall fail to file his answer or other defense 
to the bill of complaint within the time prescribed by 
law, then the plaintiff may at his election take 
an order to be entered by the Clerk or the Judge, as of 
course, that the bill be taken pro confesso; and there- 
upon the cause shall proceed ex parte, and the matter 
or the bill may be decreed by the court accordingly if 
the same can be done without an answer and is proper 
to be decreed. 

If the cross-defendant shall fail to file his answer 
or other defense to an answer asserting a set-off or 
counter-claim and specially praying relief at the time 
prescribed by law, or within such other time as 
may be fixed by the Court, a decree pro confesso may 
be taken and like proceedings had thereon as in case 
of failure of the defendant to answer or file defensive 
pleadings to the bill of complaint. 

NOTE: The foregoing section embodies 

substantially the provisions of Sections 4939 

and 4940 C. G. L. (3152, 3153 R. G. 8.) with 

an additional provision for decrees pro con- 

fesso under answers praying affirmative 

relief. 


Section 39. DECREE PRO CONFESSO TO BE 
FOLLOWED BY FINAL DECREE: SETTING ASIDE 
DEFAULT. When the bill in any cause is taken pro 
confesso, the court may proceed to a decree, and such 
a decree rendered shall be absolute unless the court 
shall set aside the same or enlarge the time for filing 
the answer for cause shown upon motion and affi- 
davit of the defendant, made and filed within twenty 
days after the entry of the final decree; and no such 
motion shall be granted, except upon such conditions as 
to the Court may seem equitable and just, and unless 
the defendant shall file his answer within such time as 
the court shall direct, and submit to such other terms 
as the court shall direct for the purpose of speeding 
the cause. 

NOTE: The foregoing is a substantial copy 

of Section 4945 C. G. L., which was enacted in 

1847. It is followed in preference to Federal 

Equity Rule No. 17, because it has been fre- 
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quently construed by the Florida Supreme 
Court, and it may be unwise to change the 
basis of the existing line of decisions on the 
subject which have established a practice 
which is known and understood. The Federal 
Rule is also inapplicable, because it is based 
upon the system of terms of court, which sys- 
tem is not generally followed in the State 
Courts in equity. Moreover, under the Federal 
Rule a decree cannot be entered until the ex- 
piration of thirty days after the entry of de- 
cree pro confesso. Section 4945 C. G. L. has 
been followed rather than Florida Equity Rule 
No. 45, because the rule is in at least one par- 
ticular inconsistent with the statute. The 
words “and no such motion shall be granted, 
unless upon the payment of costs of complain- 
ant in the suit up to that time, or such part 
thereof as the Court shall deem reasonable, 
and unless the defendant shall undertake to 
file his answer’, found in Section 4945 C. G. 
L., have been stricken, and that part of the 
section has been rewritten in the form above 
shown, because it was thought that it would 
not always be equitable to require the defend- 
ant to pay costs in every case. 


Section 40. PROCEEDINGS IN LIEU OF DE- 
CREE PRO CONFESSO. The plaintiff may, instead 
of causing a decree pro confesso to be entered, if he 
requires any discovery or answer to enable him to 
obtain a proper decree, have process of attachment 
against the defendant to compel the answer; and the 
defendant shall not when arrested upon such process 
be discharged therefrom unless upon filing his answer 
or otherwise complying with such order as the Court 
may direct as to pleading to or fully answering the 
bill within a period to be fixed by the court and un- 
dertaking to speed the cause. 

NOTE: The foregoing is an exact copy 

of Section 4946 C. G. L. 


Section 41. DISCOVERY: INTERROGATORIES: 
INSPECTION AND PRODUCTION OF DOCUMENTS: 
ADMISSION OF EXECUTION OR GENUINENESS. 
The plaintiff at any time after filing the bill and not 
later than twenty-one days after issue, and the de- 
fendant at any time after filing his answer and not 
later than twenty-one days after issue, and either party 
at any time thereafter by leave of the court, 
may file interrogatories in writing for the discovery 
by the opposite party or parties of facts and docu- 
ments material to the support or defense of the cause, 
with a note at the foot thereof stating which of the 
interrogatories each of the parties is required to 
answer. But no party shall file more than one set of 
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interrogatories to the same party without leave of 
the court. 

If any party to the cause is a public or private 
corporation the interrogatories may be addressed to 
the corporation alone, and in such case the answers 
shall be made on the oath of an officer or agent of 
the corporation having personal knowledge, if any 
there be; or any opposite party may apply to the 
Court for an order allowing him to file inter- 
rogatories to be answered by any officer of the cor- 
poration, designated either by name or his office, and 
an order may be made accordingly for the examina- 
tion of such officer as may appear to be proper upon 
such interrogatories as the court may think fit. 

Copies shall be filed for the use of the interro- 
gated party, and shall be sent by the clerk to the 
respective solicitors of record, or to the last known 
address of the opposite party if there be no record 
solicitor. 

Interrogatories shall be answered, and the ans- 
wers filed in the clerk’s office, within fifteen days 
after they have been served, unless the time be en- 
larged by the court. Each interrogatory shall be 
answered separately and fully and the answers shail 
be in writing, under oath, and signed by the party 
or corporate ‘officer interrogated. Within ten days 
after the service of interrogatories, objections to 
them, or any of them, may be presented to the court 
with proof of notice of the purpose so to do, and 
answers shall be deferred until the objections are de- 
termined, which shall be at as early a time as is prac- 
ticable. In so far as the objections are sustained, 
answers shall not be required. - 

The court, upon motion and reasonable notice, 
may make all such orders as may be appropriate 
to enforce answers to interrogatories or to effect 
the inspection or production of documents in the 
possession of either party and containing evidence 
material to the cause of action or defense of his ad- 
versary. Any party failing or refusing to comply with 
such an order shall be liable to attachment, and shall 
also be liable, if a plaintiff, to have his bill dismissed, 
and, if a defendant, to have his answer siricken out 
and be placed in the same situation as if he had failed 
to answer. 

On ten days written notice, either party may call 
on the other to admit in writing the execution or gen- 
uineness of any document, letter or other writing, sav- 
ing all just exceptions; and if such admission be not 
made five days after such service, the costs of proving 
the document, letter or writing shall be paid by the 
party refusing or neglecting to make such admission, 
unless at the trial the court shall find that the refusal 
or neglect was reasonable. 

Answers to interrogatories shall be evidence 
against, but not for, the party making them. 


NOTE: This is a_ substantial copy of 
Federal Equity Rule No. 58, except as noted 
below. The Fed. Courts are in conflict as to 
the interpretation and application of the rule. 
Some of the Federal Courts hold that discov- 
ery under the rule is confined to matters 
which are material to support the plaintiff’s 
case or to the defendant’s defense, and that 
neither party is entitled to discovery of mat- 
ters relating solely to the cause of action or 
defense of the opposing party. On the other 
hand, some of the Federal Courts hold that 
either party may require discovery as to the 
nature of his adversary’s case. 


The foregoing section displaces Florida 
Equity Rules 21, 22, 23 and 24 with refer- 
ence to interrogatories appended to the bill. 


The provision with reference to notice 
to admit documents substantially follows 
the practice at law under Section 4354 
C. G. L. The last sentence has _ been 
added, providing that answers to the inter- 
rogatories shall be evidence against, but not 
for, the party making them, and follows the 
provision of Section 4406 C. G. L. relating to 
interrogatories in common law suits. 


Section 42. PRODUCTION OF BOOKS AND 
WRITINGS FOR INSPECTION OR AT TRIAL. On 
the motion of any party, after reasonable notice, the 
Court may order any other party or parties to pro- 
duce books, records and papers containing or believed 
to contain evidence pertinent to the cause of action 
or defense of the movant which are in the possession 
or control of the party or parties named in the mo- 
tion and order, either for inspection before or use at 
the trial, at such time or times and under such reas- 
onable terms and conditions as may be prescribed by 
the court in its order on such motion. 

NOTE: The foregoing is proposed to 
make the practice clearer and more certain, 
although it is quite probable that the same 
practice may be followed under the next pre- 
ceding section (Federal Equity Rule No. 58.) 


Section 48. EVIDENCE TAKEN BEFORE ISSUE. 
Testimony in chancery may be taken at any time after 
the bill shall have been filed under such circum- 
stances and in the same manner as the same may be 
taken in actions at law; provided, however, that no 
notice shall be required for any purpose as to parties 
against whom a decree pro confesso has been entered. 
neither shall any law or rule of court limiting the time 
for taking testimony apply in an action proceeding ex 
parte under a decree pro confesso. Depositions may also 
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be taken according to the practice of the Courts of 
the United States. 

NOTE: The foregcing is based upon Sec- 
tion 4921 C. G. L. relating to testimony in 
chancery before issue. New provisions em- 
bodied in the above section are those dispens- 
ing with notice to parties against whom a de- 
cree pro confesso has been entered, and re- 
moving any limit of time for taking testimony 
in default and permitting testimony to be 
taken according to the practice of the Courts 
of the United States. 


Section 44. TRIALS OF CHANCERY CASES: 
EVIDENCE TAKEN AFTER ISSUE. Testimony to be 
taken after issue shall be taken upon commission as 
provided by law or the rules of court or before an 
examiner or master to be appointed by the court or 
orally before the court. Commissions may be obtained 
in such cases without stating any reasons therefor 
other than that the case is at issue, and may issue 
for the taking of testimony of resident witnesses. 
Examiners or masters when appointed shall take the 
testimony orally, unless otherwise directed by the 
court and cause the same to be reduced to writing and 
filed in the cause. Oral examinations or trials before 
the court may be had after order to that effect made 
by the Court, and in such cases the testimony shall 
upon the demand of any party, or upon order of the 
court, be taken down in writing and filed in the cause. 

NOTE: The foregoing is a substantial 
copy, with the exceptions noted below, of Sec. 
4922 C. G. L. The proposed section modifies 
the statute by providing that testimony taken 
before an examiner may be upon written 
interrogatories and cross-interrogatories or 
orally without an order of Court directing 
the method to be followed and without special 
order of the Circuit Court on the subject. 
The provisions of the statute on this subject 
are not generally observed, and the proposed 
section is drafted to conform to the existing 
custom. The last paragraph of Section 4922 
has also been modified by omitting the pro- 
vision requiring a motion by either party 
before oral examinations may be had before 
the court. The section as drafted is believed 
to vest power in the court to hear the testi- 
mony of one or more witnesses or try the 
whole case in open court upon the motion 
of any party or in the discretion of the court 
without being moved thereto. 

It will be observed that the proposed 
section does not follow the Federal Equity 
Rules, which require all equity cases to be 
tried in open court, unless extraordinary 
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reasons to the contrary are made to appear to 
the:Court. 


Section 45. TIME FOR TAKING TESTIMONY. 
When any chancery cause shall be at issue and shall 
not have been set for trial before the Court, the 
Court of its own motion or upon application of either 
party after due notice to the opposite party, shall en- 
ter an order fixing the time within which the testi- 
mony of the parties shall be taken. After the entry 
of such an order, the court may, upon good cause 
shown by either party, enlarge the time; and no tes- 
timony taken after such period shall be allowed to be 
read in evidence at the hearing. All such orders shall 
be entered by the Clerk in the Chancery Order Book. 
In the absence of any order by the Court extending 
or limiting the time otherwise, three months from 
the time a cause is at issue and no longer shall be 
allowed for the taking of testimony in any cause, 
unless the case has been set for trial before the court. 
The time for taking testimony may be extended by 
special order of the Court in its discretion or by writ- 
ten stipulation of the parties or their solicitors filed 
in the cause. 

The foregoing provisions of this Section shall not 
apply to a cause proceeding ex parte consequent upon 
the entry of a decree pro confesso, or to a party against 
whom a decree pro confesso shall have been entered, 
but in such cases testimony may be taken at any time. 

NOTE: The foregoing is a modified form 

of Florida Equity Rule 71, as amended. 

The last two sentences of the Florida Rule 

are omitted, because covered by section 46 

hereof to the effect that when depositions are 

filed in the Clerk’s office they shall be deem- 

ed published without further action or order. 

Moreover, the foregoing proposed section spe- 

cifically excepts from its operation cases 

which have been set for trial in open court 
and cases on default. Assuming that the pro- 
visions in the Florida Equity Rule relating to 

the enlargement of publication is equivalent 

to extension of time for taking testimony, an- 

other sentence has been added providing the 

time for taking testimony may be extended 

by order or stipulation. It is understood that 

this provision will displace the old practice 

contemplated by the last two sentences of the 

old Rule which have been omitted. 


Section 46. ATTENDANCE OF WITNESSES 
BEFORE COMMISSONER, MASTER OR EXAMIN- 
ER. Witnesses who live within the State, and whose 
testimony may be taken out of court by this act, 
may be summoned to appear before a commissioner 
appointed to take testimony, or before a master or 
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examiner appointed in any cause, by subpoena in the 
usual form, which may be issued by him or by the 
clerk in blank and filled up by the party praying the 
same, or by the commissioner, master or examiner, 
requiring the attendance of witnesses at the time and 
place specified, who ‘shall be allowed for attendance 
the same compensation as for attendance in court; and 
if any witnesses shall refuse to appear or give evidence 
it shall be deemed a contempt of the court, which be- 
ing certified to the clerk’s office by the commissioner, 
master or examiner, an attachment may issue there- 
upon by order of the court, in the same manner as if 
the contempt were for not attending, or for refusing 
to give testimony in, the court. 

In case of refusal of witnesses to attend or be 
sworn or to answer any question put by the commis- 
sioner, master or examiner or by counsel or solicitor, 
the same practice shall be adopted as is now prac- 
ticed with respect to witnesses to be produced on 
examination before an examiner of said court on writ- 
ten interrogatories. 

NOTE: Same as Federal Equity Rule No. 

52. 

The foregoing displaces Florida Equity 

Rule 79. 

Covers substantially Section 4935 C. G. 

L. Contempt provision is substitute for last 

clause of Section 4926 C. G. L. 


Section 47. DEPOSITION DEEMED PUBLISH- 
ED WHEN FILED. Upon the filing of any deposition 
or affidavit taken under any rule or statute, it 
shall be deemed published, unless otherwise ordered 
by the court. 
NOTE: Same as Federal Equity Rule No. 
55. 


Section 48. STENOGRAPHER: APPOINTMENT: 
FEES. When deemed necessary by the court or of- 
ficer taking testimony, a stenographer may be desig- 
nated who shall take down testimony in shorthand and, 
if required, transcribe the same. His fee shall be fixed 
by the court and taxed ultimately as costs. The ex- 
pense of taking a deposition, or the cost of a tran- 


script, shall be advanced by the party calling the wit-. 


ness or ordering the transcript. 
NOTE: Same as Federal Equity Rule 
No. 50. 


Section 49. GENERAL MASTERS IN CHAN- 
CERY: APPOINTMENT AND OATH. Judges of the 
Circuit Court may appoint in writing from among the 
members of the bar in such circuit as many general 
masters in chancery as such Judges may find neces- 
sary, who shall continue in office until removed by 
the Court. The appointment shall be recorded in the 


Chancery Order Book of the Court. Every person ap- 
pointed such general master in chancery shall, before 
he shall proceed to discharge any of the duties of his 
said office, take the oath required of officers by the 
Constitution and laws of this State, and such oath 
shall be entered at full length in the Chancery Order 
Book. 

NOTE: The foregoing is a_ substantial 
copy of Sections 4924 and 4925 C. G. L. re- 
lating to the appointment and oath of gen- 
eral masters in chancery. The appointment 
and oath is to be recorded in the Chancery 
Order Book instead of the minutes to con- 
form to the present system. 


Section 50. GENERAL POWERS AND DUTIES 
OF MASTERS. Every master in chancery, general or 
special, shall perform, under the direction of the Court, 
all the duties which, according to the practice in chan- 
cery, appertain to the office. He shall have all the pow- 
ers conferred on masters in chancery by the rules of 
practice prescribed by the Supreme Court of the Unit- 
ed States for Chancery Courts of the United States 
not inconsistent with the laws and rules of practice of 
this State. Process issued by the master shall be di- 
rected to all and singular the sheriffs or any constables 
within the State. Hearings before any master general 
or special, examiner or commissioner shall be held 
within the County in which the action is pending, ex- 
cept that by leave of Court or stipulation of the parties 
affected hearings may be held at any place within or 
without the State in order to meet the convenience of 
the witnesses or the parties. 

NOTE: The foregoing follows Section 4926 

and 4927 C. G. L. relating to the powers and 

duties of masters, except that the proposed 

section expressly extends to general and spe- 

cial masters, and except that process issued 

by him shall be directed to the sheriff or con- 

stable within the state. The last sentence is 

new. The third paragraph of Section 4926 C. 

G. L. is omitted, because covered by other 

sections. 


Section 51. BOND OF MASTERS. The Court may 
require general or special masters in chancery when 
appointed to dispose of property, real or personal, or 
when appointed as receivers, or when the same is not 
otherwise provided by law, to give bond and surety 
in such manner and with such penalty for the payment 
over of all moneys which may come into their hands, 
and for due performance of their duties, as the Court 
may direct. Such bond shall be made payable to the 
State of Florida, and shall be for the benefit of all 
persons affected or aggrieved by any act or mal-con- 
duct of the person required to give such bond. 
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NOTE: The foregoing is a copy of Sec- 
tion 4928 C. G. L. relating to bonds to be 
given by masters in chancery. 


Section 52. SPECIAL MASTERS IN CHANCERY. 
The Court may appoint, for any particular service re- 
quired by it, from among the members of the bar of 
such court in active practice, special masters in chan- 
cery who shall be governed by all the provisions of 
law and rules of Court relating to masters in chan- 
cery, general and special, except that they shall not 
be required to make oath or give bond unless required 
by the court. Provided that in all cases upon a proper 
showing to the Court that such appointment is ad- 
visable in the particular case, a person other than a 
member of the bar may be appointed as special mas- 
ter. 

NOTE: The foregoing is a copy of Sec- 
tion 4938 C. G. L. relating to special mas- 
ters in chancery, except that it omits the 
provision of the statute that special masters 
shall receive the same fees as general mas- 
ters, because the subject of fees of masters, 
general and special, is covered by Section 
4937 C. G. L., which is not embraced in or cov- 
ered by this proposed act. 

The first and second provisos of Section 
4938 have been omitted, because they seem 
to be fully covered by the third proviso of the 
statute which is embodied herein. 


Section 538. REFERENCE TO AND HEARINGS 
BEFORE MASTER. Whenever any reference of any 
matter is made to a Master to examine and report 
thereon, the party at whose instance or for whose 
benefit the reference is made shall cause the same to 
be presented to the Master for a hearing with all reas- 
onable dispatch. If he shall omit to do so, the adverse 
party shall be at liberty forthwith to cause proceedings 
to be had before the Master, at the cost of the party 
procuring the reference. 

NOTE: The foregoing is a substantial copy 
of Florida Equity Rule No. 76 and Federal 
Equity Rule No. 59, omitting the first sen- 
tence of the Federal Equity Rule, which pro- 
vides that a reference to a master shall be the 
exception and not the rule and should be made 
only on the showing of some exceptional con- 
dition requiring it. 

The provision in the Florida Equity Rule 
requiring the master to hear the case on or 
before the next rule day or within the time 
limited by the Court has been omitted, and, 
in lieu thereof, the section requires the hear- 
ing to be had with all reasonable dispatch. 

In this connection see Section 4929 C. G. L. 


Section 54. PROCEEDINGS BEFORE MASTER. 
Upon every such reference, it shall be the duty of 
the master, as soon as he reasonably can after the 
same is brought before him, to assign a time and 
place for proceedings in the same, and to give due 
notice thereof to each of the parties, or their solic- 
itors; and if either party shall fail to appear at the 
time and place appointed, the master shall be at lib- 
erty to proceed ex parte, or, in his discretion, to ad- 
journ the examination and proceedings to a future day, 
giving notice to the absent party or his solicitor of such 
adjournment; and it shall be the duty of the master to 
proceed with all reasonable diligence in every such 
reference, and with the least practicable delay, and 
either party shall be at liberty to apply to the court, 
or a judge thereof, for an order to the master to speed 
the proceedings and to make his report, and to certify 
to the court or judge the reason for any delay. The 
evidence in all examinations shall be taken down in 
writing by the master or by some other person by his 
authority in his presence and filed with his report. 

NOTE: The foregoing (except the last 
sentence) is a copy of Federal Equity Rule 

No. 60, which is identical with Florida Equity 

Rule No. 77. It is substantially the same as 

Sections 4930 and 4931 C. G. L. The last sen- 

tence is copy of Section 4934 C. G. L. 


Section 55. POWERS OF MASTER. The master 
shall regulate all the proceedings in every hearing 
before him, upon every reference; and he shall have 
full authority to examine the parties in the cause, upon 
oath, touching all matters contained in the reference; 
and also to require the production of all books, papers, 
writings, vouchers and other documents applicable 
thereto; and also to examine on oath, oraly, all 


witnesses produced by the parties before him, or by — 


deposition, or otherwise, as here provided; and also to 
direct the mode in which the matters requiring evi- 
dence shall be proved before him; and generally to do 
all other acts, and direct all other inquiries and pro- 
ceedings in the matters before him, which he may 
deem necessary and proper to the justice and merits 
thereof and the rights of the parties. 
NOTE: The foregoing is a_ substantial 
copy of Federal Equity Rule No. 62, which 
is practically the same as Florida Equity Rule 
No. 78 and Section 4982 C. G. L. 


Section 56. FORM OF ACCOUNTS BEFORE 
MASTER. All parties accounting before a master shall 
bring in their respective accounts in the form of debt- 
or and creditor; and any of the other parties who shall 
not be satisfied with the account so brought in shall 
be at liberty to examine the accounting party orally, 
or upon interrogatories, as the master shall direct. 
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NOTE: Same as Federal Equity 
No. 63. 

Substantially a copy of Florida Equity 
Rule No. 80, except that Florida Equity Rule 
80 provides that the examination shall be “in 
the master’s office”. 


Rule 


Section 57. FORMER DEPOSITION, ETC. MAY 
BE USED BEFORE MASTER. All affidavits, deposi- 
tions and documents which have been previously made, 
read or used in the court upon any proceeding in any 
cause or matter may be used before the master or 
the court. 

NOTE: Substantially the same as Fed- 
eral Equity Rule 64 and Florida Equity 
Rule 81. It is substantially the same as Sec- 
tion 4933 C. G. L. 


Section 58. CLAIMANTS BEFORE MASTER EX- 
AMINABLE BY HIM. The master shall be at liberty 
to examine any creditor or other person coming in to 
claim before him, either upon written interrogatories 
or orally, or in both modes, as the nature of the 
case may appear to him to require. The evidence upon 
such examinations shall be taken down by the master, 
or by some other person by his order and in his pres- 
ence, if either party requires it, in order that the same 
may be used by the court if necessary. 

NOTE: Same as Federal Equity Rule 

No. 65. 

Substantially the same as Florida Equity — 

Rule No. 82, except the filing of such evi- 

dence is not left to the option of either party. 

Section 59. MASTER’S REPORT: DOCUMENTS 
IDENTIFIED BUT NOT SET FORTH. In the reports 
made by the master to the court, no part of any state 
of facts, account, charge, affidavit, deposition, exam- 
ination or answer brought in or used before him shall 
be stated or recited. But such state of facts, account, 
charge, affidavit, deposition, examination, or answer 
shall be identified, and referred to, so as to inform the 
court what state of facts, account, charge, affidavit, 
deposition, examination or answer were so brought in 
or used. 

NOTE: Same as Federal Equity Rule No. 

61. 

Substantially the same as Florida Equity 

Rule 83; also the second paragraph of Section 

4936 C. G. L. 


Section 60. FILING OF MASTER’S REPORT AND 
NOTICE THEREOF: EXCEPTIONS: HEARING. The 
master, as soon as his report is ready, shall return 
the same into the clerk’s office, and the day of return 
shall be noted by the clerk in the progress docket. Im- 
mediately upon returning his report, the master shall 


give written notice of the filing thereof to counsel 
for the respective parties, and file a copy of such no- 
tice together with his certificates as to the service 
upon each counsel ard the manner of such service. The 


parties shall have ten days from the time of the receipt - 


of such notice within which to file exceptions to said 
report. The said time may be enlarged by the court for 
good cause shown upon application of either party and 
said application may be heard by the court ex parte. lf 
no exceptions are filed within the said period by eith- 
er party, the report shall be confirmed by order of the 
Court or in or by the final decree. If exceptions are filed 
they shall stand for hearing before the court upon reas- 
onable notice by either party. 

NOTE: The foregoing is a substantial 
copy of Florida Equity Rule 84 as amended, 
which is practically the same as Federal 
Equity Rule 66, except that the Florida prac- 
tice seems to be more convenient and precise. 
The rule has been modified to allow the mas- 
ter to file a copy of notice to counsel separ- 
ately from his report. 


‘Section 61. FORM OF DECREE. In drawing up 
decrees and orders, neither the bill, nor answer, nor 
other pleadings, nor any part thereof, nor the report of 
any master, nor any other prior proceeding, shall be 
recited or stated in the decree or order; but the de- 
cree and order shall begin, in substance, as follows: 
“This cause came on to be heard (or to be further 
heard, as the case may be), and was argued by coun- 
sel; and thereupon, upon consideration thereof, it was 
ordered, adjudged and decreed as follows, viz: (Here 
insert the decree or order). 

NOTE: Same as Federal Equity Rule No. 

Fa 

See Florida Equity Rule No. 88. 


Section 62. CORRECTION OF CLERICAL MIS- 
TAKES IN ORDERS AND DECREES. Decrees may 
be signed when pronounced, and may be recorded at 
once. Clerical mistakes in decrees, or decretal orders, 
or errors arising from any accidental slip or omission 
may, at any time, be corrected by order of the court 


-or judge upon petition, without the form or expense 


of a rehearing. 
NOTE: This Sec. isa copy of Florida 
Equity Rule 87, except that the words “before 
an actual entry thereof” have been omitted. 
It is similar to Federal Equity Rule 72. 


Section 68. ENFORCEMENT OF FINAL DE- 
CREES. Final process to execute any decree may, if 
the decree be solely for the payment of money, be by a 
writ of execution, or other appropriate process or pro- 


ceedings. If the decree be for the performance of any 
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specific act, as, for example, for the execution of a 
conveyance of land or the delivering up of deeds or 
other documents, the decree shall, in all cases, pre- 
scribe the time within which the act shall be done, of 
which the defendant shall be bound, without further 
service, to take notice; and upon affidavit of the plain- 
tiff, filed in the clerk’s office, that the same has not 
been complied with within the prescribed time, the 
clerk shall issue a writ of attachment against the de- 
linquent party, from which, if attached thereon, he shall 
not be discharged, unless upon a full compliance with 
the decree and the payment of all costs, or upon a spe- 
cial order of the court, or a judge thereof, upon mo- 
tion and affidavit, enlarging the time for the perform- 
ance thereof. If the delinquent party cannot be found 
a writ of sequestration shall issue against his estate, 
upon the return of non est inventus, to compel obedi- 
ence to the decree. Where a decree shall be made for 
a conveyance, release or acquittance of land, or any 
interest therein, and the party against whom the said 
decree shall pass shall not comply therewith by the 
time appointed, then such decree shall be considered 
and taken in all courts of law and equity to have the 
same operation and effect as if the conveyance, re- 
lease or acquittance had been executed conformably to 
such decree, and this notwithstanding any disability of 
such parties by infancy, lunacy, coverture or other- 
wise; and if any other decree injunction or manda- 
tory order for the specific performance of any act or 
contract be not complied with, the court or judge, be- 
sides, or instead of, proceedings against the disobedi- 
ent party for a contempt or by sequestration may by 
order direct that the act required to be done be done, 
so far as practicable, by some other person appointed 
by the court or judge, at the cost of the disobedient 
party, and the act, when so done, shall have like ef- 
fect as if done by him. 

NOTE: The foregoing section substan- 
tially follows Federal Equity Rule No. 8. The 
words “or other appropriate process or pro- 
ceedings” have been added at the end of the 
first sentence. See Hopkins Federal Equity 
Rules page 150. The entire last sentence has 
been added to incorporate the provisions of 
Sec. 4952 C. G. L. relating to the effect of a 
decree for conveyance, and the provisions of 
Fla. Equity Rule 7, relating to execution of 
the decree by an appointee of the court, in the 
event of disobedience. See also Sec. 4951 re- 
lating to execution on money decrees. 


Section 64. WRIT OF ASSISTANCE. When any 
decree or order is for the delivery of possession, upon 
proof made by affidavit of a demand and refusal to 
obey the decree or order, the party prosecuting the 
same shall be entitled to a writ of assistance, as of 


course, to be issued only on the order of the court. 
NOTE: Same as Florida Equity Rule No. 
8 and Federal Equity Rule 9, except that the 
last clause is added. 


Section 65. REHEARINGS. Every petition for re- 
hearing shall contain the special matter or cause on 
which such rehearing is applied for, shall be signed by 
counsel, and the facts therein stated, if not apparent 
on the record, shall be verified by the oath of the par- 
ty, or by some other person. No rehearing shall be 
granted unless the petition is filed within twenty days 
after the recording of the decree. 

NOTE: The foregoing is based on Flor- 

ida Equity Rule 90. It is substantially the 

same as Federal Equity Rule 69, which has 

not been followed because the Federal Equity 

Rule prohibits rehearings after the term of 

court at which the final decree has been en- 

tered. The Florida rule is deemed prefer- 
able. The last sentence of Florida Equity Rule 

90 has been omitted. The time for filing a 

petition for rehearing is here limited to 20 

instead of 30 days and is made to run from the 

recording and not the “granting” of the de- 
cree. The first sentence is substantially the 

same as Section 4956 C. G. L. 


Section 66. PETITION FOR REHEARING AS SU- 
PERSEDEAS. Every petition for a rehearing shall be 
made by filing the petition within twenty days after 
the date of recording the decree, but no such petition 
shall operate to stay the proceeding unless so ordered 
by the Court. The Court, in granting any such stay of 
proceeding, may fix the terms and conditions of such 
stay. The Court on ex parte application may grant 
a stay on such petition for a period not exceeding five 
days, but no stay for a longer period shall be granted 
except on notice previously given to the opposing 
party. 

NOTE: The foregoing section is intended 

as a substitute for sections 4957 and 4958 

C. G. L. The purpose of the substituted sec- 

tion appearing above is to prevent the use of 

a petition for rehearing as an automatic stay 

of proceedings for thirty days, which is per- 

mitted by the existing statute, and to require 

an order of Court before any petition for re- 

hearing shall operate as a stay. 


Section 67. INJUNCTIONS: NOTICE: ALLEGA- 
TIONS OF BILL OF COMPLAINT. In all cases 
of applications for injunctions, the judge to whom 
presented, before granting the same, shall be satisfied 
that sufficient notice of the application has been given 
to the party sought to be enjoined and of the time 
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and place when the motion is to be made, and no 
order for such injunction shall be granted without 
such notice, unless it is manifest to such judge, from 
the sworn allegations in the bill or the affidavit of 
the complainant or other competent person, that the 
injury apprehended will be done if an immediate rem- 
edy is not afforded, when he may grant instanter an 
order restraining the party complained of until the 
hearing of the further order of the court or judge, 
which restraining order shall have all the force of an 
injunction until rescinded or modified by the court or 
judge. 
NOTE: The foregoing is an exact copy of 
Florida Equity Rule 46. The corresponding 
Federal Equity Rule No. 73 has not been fol- 
lowed. Attention is called to Sections 4967, 
4968, 4969, 4970, 4971, 4972, 4973, 4974 and 
4975 C. G. L. relating to injunctions in gen- 
eral and in particular cases and prescribing 
the practice upon applications for and mo- 
tions to dissolve injunctions, etc. It is not 
clear that these statutes are inconsistent with 
Florida Equity Rule 46 copied above, and it 
seems desirable to preserve the practice es- 
tablished by the Florida Equity Rule in ques- 
tion, Federal Equity Rule 74 relating to in- 
junctions pending appeals is omitted, because 
it seems to be covered by the Florida statu- 
tory practice relating to supersedeas. 


Section 68. RECEIVERS: APPOINTMENT AND 
REPORT OF. The provisions of the foregoing section 
as to notice shall apply to applications for the appoint- 
ment of receiver or other extraordinary remedy in 
equity to the extent they may be applicable. Every re- 
ceiver shall, within twenty days after his appointment, 
file in the clerk’s office a just and true inventory un- 
der oath of the whole real and personal estate coming 
‘under his control or to his possession under his order 
of appointment. The receiver shall, at the expiration 
of three months from the date of his appointment and 
every three months thereafter and at such other times 
as may be ordered by the court, file in the same of- 
fice an inventory and account under oath of his trust 
and of any additional property or effects which he has 
discovered or which shall have come to his hands since 
his appointment and of the amount remaining in his 
hands or invested by him, and of the manner in which 
the same is secured or invested, stating the balance 
due from or to him at the time of rendering his last 
account, and his receipts and expenditures since that 
time, in the form of debtor and creditor. Whenever a 
receiver shall neglect to file the inventory and account 
above required, the court shall direct a special order 
to be entered requiring the receiver within not more 
than twenty days after service of a copy of such 


order upon him personally, or at his place of residence 
in case of his absence, to file such inventory and ac- 
count and to pay out of his own funds the expenses of 
the order and the proceedings thereon, or that an at- 
tachment issue against him, and directing the clerk 
with whom the order may have been entered, to cause 
a copy of the same to be served on the delinquent and 
to certify his default to the court, if the terms of the 
order be not complied with. The court may grant leave 
to put the bond or recognizance of the receiver in suit 
against the sureties without notice to the sureties of 
the application for such leave. 
NOTE: The foregoing is an exact copy 

of Florida Equity Rule 47 relating to receiv- 

ers. There appears to be no corresponding 

Federal Equity Rule. See Section 4890 C. G. 

L. relating to appointment of receivers of 

property in more than one circuit. 


Section 69. SUBSTITUTION OF GRANTEE OR 
ASSIGNEE AS PLAINTIFF: The grantee or assignee 
of a cause of action, pendente lite, may be substitut- 
ed as plaintiff on verified motion or petition of the 
plaintiff or the grantee or assignee himself, after 
notice to the party or parties affected. 

NOTE: The purpose of this section is to 
permit the substitution as plaintiff of a party 
who acquires the cause of action pending the 
suit, and to simplify the procedure whereby 
the substitution is effected. 


Section 70. OBJECTIONS FOR IRRELEVANCY 
NOT TO BE REPORTED BY EXAMINERS OR COM- 
MISSIONERS: Objections to testimony on the ground 
of irrelevancy or immateriality shall not be taken down 
or reported by an examiner or commissioner (or by 
a general or special master not authorized to make 
findings) but irrelevant or immaterial testimony may 
be stricken on motion, after due notice, at or before 
the final hearing. 

NOTE: The purpose of this section is to 
stop the practice of reporting objections for 
immateriality or irrelevancy to testimony tak- 
en before examiners or commissioners. It is 
believed much time and great expense can be 
saved by the proposed section. Testimony 
which is regarded as immaterial or irrelevant 
can be stricken on motion either before or 
at the hearing. The section does not apply 
to objections on the ground of incompetency. 


Section 71. FACTS OCCURRING AFTER SUIT 
MAY SUPPORT EQUITY OF BILL. Facts occurring 
after the institution of the suit, if introduced by 


amendment, may be used in support of the equity of 
the bill. 
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NOTE: For reasons for this rule see: 
Neubert v. Massman. 37 Fla. 91. 98. 
Ledwith v. City of Jacksonville, 32 Fla. 1. 


Fletcher Equity Pleading, Sec. 827. 
Story Equity Pleading, Sec. 336 


Section 72. NOTICES: HOW SERVED AND 
WHEN REQUIRED. Notice to or service upon a so- 
licitor of record shall have the same force and effect 
as personal notice to or service upon the party repre- 
sented by such solicitor. Notices, copies and other pap- 
ers to be served upon a party, other than original 
process, may be served by delivery to the party or his 
solicitor of record or by sending the same by register- 
ed mail to such party or his solicitor of record at his 
usual post office address, and such service when proved 
by affidavit of mailing shall be prima facie sufficient. 
No notice of any motion, hearing or any other proceed- 
ing under a bill of complaint or under answer asserting 
a set-off or counter-claim and praying affirmative re- 
lief shall be required as to a party against whom a de- 
cree pro confesso has been taken, and no time need 
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elapse as to any such defaulting party in order to al- 
low the court to proceed with the cause. 


Section 73. STATUTES REPEALED: That 
Sections 3108, 3109, 3110, 3116, 3118, 3119, 
3120, 3121, 3122, 3123, 3124, 3125, 3126, 3127, 3128, 
3129, 3130, 3131, 3134, 3135, 3136, 3137, 3138, 3139, 
3149, 3141, 3142, 3143, 3144, 3145, 3146, 3147, 3148, 
3149, 3151, 3152, 3153, 3158, 3159, 3162, 3163, 3164, 
3165 and 3166, of the Revised General Statutes of the 
State of Florida, being Sections 4892, 4893, 4894, 4902, 
4904, 4905, 4996, 4907, 4908, 4909, 4910, 4912, 4913, 
4914, 4915, 4916, 4917, 4918, 4921, 4922, 4923, 4924, 
4925, 4926, 4927, 4928, 4929, 4930, 4931, 4932, 4933, 
4934, 4935, 4936, 4938, 4939, 4940, 4945, 4946, 4951, 
4952, 4956, 4957 and 4958, Compiled General Laws of 
Florida, and Chaptera 13660, approved May 17, 1929, 
Florida, and Chapter 13660, approved May 17, 1929, 
vised General Statutes of Florida entitled ‘Insuffici- 
ent Answers and Proceedings Thereon’, same being Sec- 
tion 4910, of the Compiled General Laws of Florida”, 
and all laws and parts of laws inconsistent or in con- 
flict herewith are hereby repealed. 
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OPPOSITION TO THE DONOVAN RECOMMENDATIONS 


By HERBERT U. FEIBELMAN, Miami, Fla. 


The recommendations of the Donovan bankruptcy 
report have met with strong opposition. This has come 
from outstanding members of the profession from 
widely separated sections of the country in a symposi- 
um discussion at Mackinac Island, Michigan, on July 
15, 1930, during the thirty-sixth annual convention 
of the Commercial Law League of America. 

The profession will doubtless recall, in substance, 
the recommendations for changes in the Nationai 
Bankruptcy Act, submitted by Col. William J. Donovan 
to Judge Thomas D. Thatcher of the Federal Court for 
the Southern District of New York following an in- 
vestigation sponsored by the Association of the Bar of 
the City of New York and the New York County 
Lawyers’ Association. 

The Donovan report called for substantial changes 
in the Law as last amended in May, 1926, by limiting 
the extent of creditors’ control and by relieving the 
courts of administrative responsibilities, centralizing 
these in the executive branch of the Federal Govern- 
ment through 

“the creation of the office of a permanent Fed- 

eral Bankruptcy Commissioner, to be appointed, 

and subject to removal, by the President, to be 
under the jurisdiction of an Executive Depart- 
ment of the Government, to have such assistants, 
including accountants and investigators, as might 
be necessary, and to be charged with the duty of 

(a) licensing, supervising and, if necessary, sus- 

pending or revoking the licenses of Trustees, in 

the principal city localities; the Commissioner to 

prescribe and publish the qualifications for li- 

censes (which might differ as between districts, 

but should be uniform within each district), and 
to determine after public hearings whether or not 
they had been met; 

(b) investigating complaints against unlicensed 

trustees in other localities, and, where necessary, 

disqualifying them from future appointments; 

(c) making administrative rules, and supervising 

and co-ordinating administration generally 

throughout the country; 

(d) investigating abuses in administration where- 

ever they might occur; 

(e) compiling statistics and other data, and mak- 

ing studies and reports, particularly with refer- 

ence to such matters as the scope and enforce- 
ment of the criminal and discharge provisions, and 
the jurisdiction and method of compensation of 

Referees; 

(f) establishing bureaus in the principal locali- 

ties for the examination of the transactions of 


bankrupts in cases where there were insufficiant 

assets to pay for such examination.” 

Col. Donovan further recommended that credit or 
control should be limited to those cases in which the 
creditors have a genuine interest and in such cases 
their control should be made effective through com- 
mittee action. In other words, Col. Donovan submits 
the plan in effect under the English Bankruptcy Act 
authorizing the appointment of a committee of inspec- 
tion, which is empowered to give directions to the 
Trustee for his conduct in the administration of the 
estate. Col. Donovan has also recommended payment 
of one fee to the Trustee and that the rate of compen- 
sation for trustees be increased. 

Members of the Commercial Law League of 
America, prominent attorneys identified with the bank- 
ruptcy practice in this country, were unanimous in 
their opposition to the creation of a Federal Bank- 
ruptcy Commissioner in the Executive Department of 
the Government, and were-opposed to official receivers 
and licensed trustees. A point was made in the discus- 
sion, which created wide-spread interest, that the 
conditions complained of in New York do not obtain 
throughout the country. Judge Ritter and the late 
Judge Lake Jones of the District Court of the United 
States for the Southern District of Florida have made 
similar statements. It has also been said that the abus- 
es of the Bankruptcy Act in the New York Courts were 
chargeable only to a very small number of attorneys 
and not the Bar generally. The prevailing sentiment 
expressed at Mackinac Island was that the present 
Bankruptcy Law was a good law and should be dealt 
with cautiously. The New York frauds were due to the 
misconduct of a few members of the Bar, to laxity and 
indifference on the part of some creditors and to the 
courts themselves, which have found themselves great- 
ly overburdened with litigation, due largely to en- 
forcement of the National Prohibition Act. Those mem- 
bers of the League who spoke, including Prof. Edwin 
C. Brandenburg, stated that some amendments might 
be desirable but were not altogether necessary. 

The point was made that the enforcement oi any 
Federal Law should be vested entirely in one depart- 
ment and if there were a Bankruptcy Commissioner 
and trustees licensed by him under the supervision of 
the Executive Department of the Government, while 
the enforcement of the Bankruptcy Act were vested 
in the courts in the judicial department, the govern 
ment would be confronted with the same situation 
that obtained when the enforcement of the National 
Prohibition Act was vested in the Treasury Depart- 
ment, whereas enforcement of other Federal criminal 
laws was vested in the Judicial Department. The gov- 
ernment should profit by its experience in the past ten 
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years in trying to enforce prohibition. Therefore, it was 
considered that the creation of a Federal Bankruptcy 
Commissioner and of licensed trustees under the super- 
vision of the Executive Department was unwise and 
impracticable. 

The Mackinac Island Convention was not prepared 
to admit that creditor control had broken down. New 
York creditors may have been lacking in interest; they 
may have remained supine and permitted unscrup- 
ulous lawyers and laymen to barter away their inter- 
est, but the general opinion was that this condition 
did not obtain throughout the country and that credit- 
ors were interested, although frequently this interest 
was manifested by reputable members of the Bar, and 
when attorneys were interested, their interest was the 
interest of their clients. The mere fact that creditors 
did not personally attend meetings was not accepted 
as proof that creditors were not interested, for in view 
of the wide expanse of commerce and industry, cred- 
itors could not be expected to attend meetings in per- 
son. It was for this reason that outstanding bankruptcy 
practitioners believed creditors could not be expected 
to attend in person meetings of committees on in- 
spection any more than they could be expected to at- 
tend meetings of the creditors themselves. 

It was pointed out that our far-flung business 
operations in this country necessarily require that 
creditors depend upon attorneys to represent them not 
only in bankruptcy cases, but in all law suits, and the 
Commercial Law League of America in its Thirty- 
Sixth Annual Convention stoutly maintained that the 
Bar was not wanting in integrity and still could be 
trusted despite the experience of the New York Courts 
in dealing with approximately twenty-one law firms 
out of more than twenty thousand lawyers practicing 
in the City of New York. 

In one respect the views of members of the Com- 
mercial Law League of America as expressed at Mack- 
inac Island were in accord with the Donovan recom- 
mendations, and that was in the manner of increasing 
the compensation of receivers and trustees. It was gen- 
erally felt that the present schedule was inadequate 
and not compatible with the cost of doing business at 
this time. It was urged that in order to get competent 
receivers and trustees—and our Federal courts are still 
able to find such men—larger compensation should 
be the reward. 

After the symposium discussion the Bankruptcy 
Committee of the Commercial Law League 6f America 
submitted the following resolutions which were unan- 
imously adopted. 

1. RESOLVED, by the Commercial Law League 

of America in convention assembled, that it re- 

affirm its previous position that a repeal of the 

National Bankruptcy Law is undesirable and 

should be opposed by lawyers and laymen alike. 
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2. RESOLVED, that the profound interest of the 
Commercial Law League of America in the im- 
provement of the practice of bankruptcy remains 
undiminished, and the Bankruptcy Committee of 
the League is directed to co-operate with the Ju- 
diciary, Bar Association, and other organizations, 
for the accomplishment of this purpose. 

The Bar generally can well take note of the inde- 
pendent view of outstanding members of the Bar in- 
formed on bankruptcy practice. A careful review of the 
testimony taken by Congress, that lead up to the en- 
actment of the amendment of 1926, will show that 
some of the very men who spoke at Mackinac Island 
testified before Congress. Their views were then con- 
sidered and became influential with Congress, and it 
is not unlikely that in considering further changes in 
the Act these views, in conflict with those of Col. Don- 
ovan, will have considerable weight. 

Added significance attached to the meeting at 
Mackinac Island because of the fact that President 
Hoover has recently issued an order directing a study 
of the present law and calling for recommendations 
to be made by the Solicitor General of the United 
States, who is none other than the honorable Thomas 
D. Thatcher, the former judge to whom the report was 
submitted. Those who are well informed on bankruptcy 
practice in this country are of the opinion that Con- 
gress will not blindly follow all the recommendations 
and that serious opposition to these recommendations 
will be encountered particularly because they are 
the very means of creating another body of Federal 
office-holders amenable alone to Washington bu- 
reaucracy. 

A careful reading of the Donovan report shows 
that its author has been greatly impressed by pro- 
visions of the English and Canadian bankruptcy acts. 
Both are strikingly similar, and in considering their 
provisions, the bar will no doubt approve of the facility 
with which bankruptcy can be invoked. Section 4 of 
the English act provides that a creditor shall not be 
entitled to present a bankruptcy petition against a debt- 
or unless— 

(a) the debt owing by the debtor to the petition- 

ing creditor, or, if two or more creditors join in 

the petition, the aggregate amount of debts ow- 
ing to the several petitioning creditors, amounts 
to fifty pounds, and 

(b) the debt is a liquidated sum, payable either 

immediately or at some certain future time, and 

(c) the act of bankruptcy on which the petition is 

grounded has occurred within three months before 

the presentation of the petition, and 

(d) the debtor is domiciled in England, or with- 

in a year before the date of the presentation of 

the petition has ordinarily resided, or had a dwell- 
ing-house or place of business, in England, or (ex- 
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cept in the case of a person domiciled in Scot- 
land or Ireland or a firm or partnership having its 
principal place of business in Scotland or Ireland) 
has carried on business in England, personally or 
by means of an agent or manager, or (except as 
aforesaid) is or within the said period has been 

a member of a firm or partnership of persons 

which has carried on business in England by 

means of a partner or partners, or an agent or 

manager, 
nor, where a deed of arrangement has been executed, 
shall a creditor be entitled to present a bankruptcy pe- 
tition founded on the execution of the deed, or on any 
other act committed by the debtor in the course or 
for the purpose of the proceedings preliminary to the 
execution of the deed, in cases where he is prohib- 
ited from so doing by the law for the time being in 
force relating to deeds of arrangement. . 

If the petitioning creditor is a secured creditor, 
he must in his petition either state that he is willing 
to give up his security for the benefit of the creditors 
in the event of the debtor being adjudged bankrupt, or 
give an estimate of the value of his security. In the 
latter case, he may be admitted as a petitioning cred- 
itor to the extent of the balance of the debt due to him, 
after deducting the value so estimated in the same 
manner as if he were an unsecured creditor. 

Those who have had experience in the bankruptcy 
court have recognized that much of the economic loss 
in bankruptcy which President Hoover, in a recent 
interview, deplored, is attributable to the difficulty 
in finding an act of bankruptcy upon which to base 
a petition. In England no such condition obtains, for, 
by the English act, a debtor commits an act of bank- 
ruptcy— 

(a) If in England or elsewhere he makes a con- 
veyance or assignment of his property to a trus- 
tee or trustees for the benefit of his creditors 
generally ; 
(b) If in England or elsewhere he makes a fraud- 
ulent conveyance, gift, delivery, or transfer of his 
property, or of any part thereof; 
(c) If in England or elsewhere he makes any con- 
veyance or transfer of his property or any part 
thereof, or creates any charge thereon, which 
would under this or any other Act be void as a 
fraudulent preference if he were adjudged bank- 
rupt; 
(d) If with intent to defeat or delay his creditors 
he does any of the following things, namely, de- 
parts out of England, or being out of England re- 
mains out of England, or departs from his dwell- 
ing-house, or otherwise absents himself or begins 
to keep house; 

(e) If execution against him has been levied by 

seizure of his goods under process in an action in 


any court, or in any civil proceeding in the High 
Court, and the goods have been either sold or 
held by the sheriff for twenty-one days: 
Provided that, where an interpleader summons 
has been taken out in regard to the goods seized, 
the time elapsing between the date at which such 
summons is taken out and the date at which the 
proceedings on such summons are finally disposed 
of, settled, or abandoned, shall not be taken into 
account in calculating such period of twenty-one 
days; 
(f) If he files in the court a declaration of his 
inability to pay his debts or presents a bankruptcy 
petition against himself; 
(g) If a creditor has obtained a final judgment 
or final order against him for any amount, and, 
execution thereon not having been stayed, has 
served on him in England, or, by leave of the 
court, elsewhere, a bankruptcy notice under this 
Act, and he does not, within seven days after serv- 
ice of the notice, in case the service is effected in 
England, and in case the service is effected else- 
where, then within the time limited in that behalf 
by the order giving leave to effect the service, 
either comply with the requirements of the no- 
tice or satisfy the court that he has a counter- 
claim set off or cross demand which equals or ex- 
ceeds the amount of the judgment debt or sum or- 
dered to be paid, and which he could not set up 
in the action in which the judgment was obtained, 
or the proceedings in which the order was ob- 
tained ; 


For the purposes of this paragraph and of section 
two of this Act, any person who is, for the time 
being, entitled to enforce a final judgment or final 
order, shall be deemed to be a creditor who has 
obtained a final judgment or final order. 

(h) If the debtor gives notice to any of his credit- 
ors that he has suspended, or that he is about to 
suspend, payment of his debts. 


These two sections of the English act readily dem- 
onstrate why, to a large extent, low dividends have 
been the order in American bankruptcy courts. Delin- 
quent merchants have repeatedly and boldly quit pay- 
ing, asserted their solvency, and precluded action. The 
rigidity of the rule for the appointment of receivers 
has prevented discovery to demonstrate the wisdom of 
bankruptcy, and thus when bankruptcy has intervened 
—usually when the bankrupt has got good and ready— 
the assets had dwindled, and no court could possibly 
produce substantial returns. The facility of the Eng- 
lish act is a quality which we would like to emulate, 


and perhaps the Donovan report will persuade Congress . 


to change the law, but in a different direction from 
that pointed out by Colonel Donovan. 
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CONSTITUTIONAL AMENDMENTS TO BE VOTEDON IN NOVEMBER, EXPLAINED BY ATTORNEY 
GENERAL FRED H. DAVIS. 


The 1929 Legislature submitted four constitu- 
tional amendments to be voted on at the November 
1930 election. An effort will be made to explain what 
each of these amendments covers in language which 
will disregard all technical terms and be in easily un- 
derstood English. While the amendments are not num- 
bered as one, two, three and four, they will be dis- 
cussed in the order in which they are being advertised 
by the Secretary of State and in which order they will 
probably appear on the ballot. In this connection the 
amendments have been designated in this explanation 
as first amendment, second amendment, etc., as refer- 
ring to the order in which the amendments are being 
advertised in the newspapers by the Secretary of State. 

FIRST AMENDMENT—tThe first amendment is 
to Section 6 of Article IX of the Constitution. For 
a number of years the State Constitution has prohib- 
ited the issuance of State bonds, but there has been 
nothing in the Constitution which has in any wise in- 
terfered with the issuance of bonds by counties, dis- 
tricts and municipalities if authorized by the Legisla- 
ture. While it has been the custom for legislative acts 
to provide for a vote of the people to authorize bond 
issues, in many instances local representatives in the 
legislature have procured the passage of laws author- 
izing the issuance of bonds without requiring such 
popular vote, and as a consequence many bond issues 
have been floated by counties, districts and munici- 
palities solely through legislative act and the resolu- 
- tion of local officials pursuant thereto, without giv- 
ing the people any chance whatsoever to vote on the 
same. All this will be abolished by the first proposed 
amendment to the Constitution which provides that no 
new bonds shall be issued by counties, districts or 
municipalities of the State of Florida until the same 
shall have been approved by a majority of the votes 
cast in an election in which a majority of the freehold- 
ers who are qualified electors residing in such coun- 
ties, districts or municipalities shall participate, ex- 
cept of course refunding bonds which are issued ex- 
clusively for the purpose of refunding bonds or interest 
already existing against such counties, districts and 
municipalities. 

While the adoption of this amendment will be like 
locking the stable after the horse is stolen, at the same 
time the stolen horse in Florida may some day be re- 
turned, and it will probably be wise for the people to 
provide a future safeguard against the issuance of 
any more bonds in this State, unless they are auth- 
orized by a majority of the freeholders. 

Another important feature of this amendment 
is that even when an election is held to authorize a 
bond issue, at least a majority of the freeholders must 


participate in the election or it will be ineffective. 

In a number of bond elections held in past years 
in this State, pursuant to statute, only a mere handful 
of voters participated, notwithstanding which fact, if 
a majority of those who did participate voted in favor 
of the issue it was thereby legalized. 

SECOND AMENDMENT —This amendment adds 
an additional Section to Article IX of the Constitution 
relating to taxation by providing that for a period of 
fifteen years from the beginning of operation of in- 
dustrial plants established in Florida on or after July 1, 
1929, which are engaged primarily in the manufacture 
of steel, vessels, automobile tires, fabrics and textiles, 
wood pulp, paper, paper bags, fiber board, automobiles, 
automobile parts, aircraft, aircraft parts, glass and 
crockery, refining of sugar and oils including by-prod- 
ucts or derivatives, shall be exempt from all taxation 
during the said fifteen year period, not extending 
however beyond the year 1948. 

The authorized exemption covered by this amend- 
ment only applies to that real estate which is occu- 
pied by the industrial plant and buildings, together 
with the lands required for warehouses, storage, track- 
ing and shipping facilities of the above enumerated en- 
terprises. The purpose of the amendment is to hold out 
an inducement for the location of any industrial enter- 
prises in this State of the character specified in the 
amendment by exempting the industrial plants of such 
enterprises and the appurtenances thereto from all 
taxation for a period of fifteen years from the date 
they begin operation, provided they come into being 
after July 1st, 1929, and are established before 1948. 

All taxation is covered by the amendment and it 
is assumed that this refers to license, franchise and 
other taxes, as well as property taxes. Only enterpris- 
es of the exact nature named in the amendment are 
covered by this, and no enterprise which was estab- 
lished prior to July 1st, 1929, can obtain the benefit 
of same. 

THIRD AMENDMENT —This is another amend- 
ment to Article IX of the Constitution relating to tax- 
ation and finances and amends Section 11 of that 
Article in such a way as to authorize the Legislature to 
levy an inheritance tax to absorb the amount of money 
which is now permitted by the Federal inheritance tax 
law to be deducted from the Federal inheritance tax 
in those states which provide for the levy of an inher- 
itance tax. Florida has heretofore been unable to get 
any benefit from the Federal law, which allows as 
much as eighty per cent of the amount of tax imposed 
by the Federal government to be collected by the State 


and used for State purposes and charged off against 
the Federal tax. 
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In those states which have no: te inheritance 
tax the Federal government collects its tax on the 
basis of 100% of the levy made by the Federal govern- 
ment. But in those states which have a State inherit- 
ance tax, as much as 80% of the amount levied by the 
Federal government may be taken for State purposes 
without any increase of burden to the taxpayers, who 
are merely required to pay the Federal government the 
remaining 20% allowing 80% of the levy to go to the 
State. This amendment preserves intact the previous 
constitutional prohibition against every form of income 
tax and inheritance tax, except that which is permit- 
ted by the Federal law to be deducted for State pur- 
poses. Should the Federal government ever repeal the 
Federal inheritance tax or should it withdraw the de- 
duction provision now contained in it, Florida would 
stand on exactly the same footing as it has hereto- 
fore stood in prohibiting all inheritance taxes and in- 
come taxes in this State. All additional revenue col- 
lected by the State in the event this amendment is 
adopted will be subject to appropriation for State, 
county, municipal or educational purposes as determin- 
ed by the Legislature, probably including a distribu- 
tion of the same to help pay off any outstanding coun- 
ty, municipal, or educational bonded debts. 


FOURTH AMENDMENT—This is still another 
amendment to Article IX of the Constitution relating 
to taxation and finance by adding thereto another 
Section to be known as Section 13. The purpose of 
this amendment is to provide that motor vehicles shall 
only be subject to one form of tax, namely, a license 
or tag tax. If this amendment is adopted all property 
taxes on motor vehicles will be abolished, beginning 
with the year 1931, and automobile and other motor 
vehicle owners will only be required to pay such amount 
as the Legislature may fix to be paid in order to pro- 
cure a license tag under which to operate the motor 
vehicle. The amount to be paid for the tag is left to 
be fixed by the Legislature which may be either more 
or less than that now required by law. But inasmuch 
as the present Constitution permits the Legislature to 
raise or lower the amount of license fee charged for 


an automobile tag, the amendment adds nothing to 
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the powers of the Legislature with respect to this sub- 
ject. 

The amendment should by all means be approved 
by the people in order to get rid of the confusion and 
red tape now surrounding the collection of a property 
tax on automobiles, if for no other reason. So long as 
the present Constitution remains unamended, there is 


no way in which the Legislature can abolish the col- - 


lection of a property tax on motor vehicles. On the 
contrary, the present Constitution and court decisions 
actually require the collection of such a property tax 
on motor vehicles in order to make effective the col- 
lection of taxes upon other forms of property. This 
amendment is primarily submitted to the people to 


promote the convenience of the motor vehicle owner 


by having all the taxes he pays on his car included 
in one form of tax and one form only. The amendment 
abolishes city taxes as well as State and county taxes 
on motor cars, and leaves the loss of revenue created 
by such abolition to be supplied by the Legislature 
providing for a portion of the tag tax to be distribut- 
ed back to the counties, districts and municipalities 
for their local needs, in such proportion as the Legisla- 
ture may see fit to provide. 


The 1929 Legislature was primarily a Legislature ~ 


which undertook to deal with the subject of taxation, 
and as will be noted from the foregoing every amend- 
ment proposed by the 1929 session is to Article IX of 
the Constitution of the State, which is a finance and 
taxation provision of our organic law. 

In view of the fact that every one of these amend- 
ments has a direct personal bearing upon the amount 
of money which each inhabitant of the State is required 


- to contribute toward the support of the State, county, 


municipal and district government of the locality in 
which he lives, it behooves every voter to become thor- 
oughly familiar with each of these amendments prior 
to the general election which is to be held on next No- 
vember 4th. 

The amendments are being regularly published in 
each of the newspapers of the State, and copies of the 
same in circular form can be obtained from the office 
of the Attorney General or Secretary of State by writ- 
ten request. 
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highway, which ought to be at least thirty feet wide, 
and have bridges of fifteen feet over the canals or 
ditches which the road crosses which regulations ought 
to be observed, according to the usages of the respective 
- districts, by all persons to whom the lands are grant- 
ed, in whatever part they are obtained. 

ARTICLE IV. 

The new settlers, who have obtained lands, shall 
be equally obliged to clear and put in cultivation, 
in the precise time of three years, all the front of their 
concessions, of the depth of at least two arpens, on 
the penalty of having the lands granted, remitted to 
the domain if this condition is not complied with. The 
Commandants and Syndics will watch that what is 
enjoined in this and the preceding article be strictly 
observed, and occasionally inform the Intendant what 
they may have remarked, well understanding that, 
in case of default, they will be responsible to His 
Majesty. 

ARTICLE V. 

If a tract of land belonging to minors remain with- 
out being cleared, or as much of it as the regulations 
require, and that the bank, the road, the ditches, and 
the bridges, are not made, the Commandant or Syndic 
of the district will certify from whom the fault has 
arisen: if it is in the guardian, he will urge him to 
put it in order; and, if he fails, he shall give an account 
of it: but if the fault arises from the want of means 
of the minor to defray the expense, the Commandant 
or Syndic shall address a statement of it to the In- 
tendancy, to the end that sale of it may be ordered 
for the benefit of the minor, to whom alone this priv- 
ilege is allowed, if in the space of six months any pur- 
chaser presents; if not, it shall be granted gratis 
to any person asking it, or sold for the benefit of 
the treasury. 

ARTICLE VI. 
During the said term of three years, no person 
shall sell nor dispose of the land which has been 
granted to him, nor shall he ever, after the term, if 
he has failed to comply with the conditions contained 
in the preceding article; and to avoid abuses and 
surprise in this respect, we declare that all sales 
made without the consent of the Intendancy, in writ- 
ing, shall be null and of no effect; which consent shall 
not be granted until they have examined with a scrup- 
ulous attention if the conditions have or have not been 
fulfilled. 

ARTICLE VII. 
To avoid for the future the litigations and con- 
fusions of which we have examples every day, we have 
also judged it very requisite that the Notaries of this 
city and the Commandants of posts shall not take any 
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(Continued from last issue.) 


acknowledgment of conveyance of land obtained by 
concession, unless the seller (grantor) presents and 
delivers to the buyer the title which he has obtained, 
and in addition being careful to insert in the deed 
the metes and bounds and other descriptions which 
result from the title, and the proces-verbal of the sur- 
vey which ought to accompany it. 
ARTICLE VIII. 

In case that the small depth, which the points up- 
on which the land on the river is generally formed, 
prevent the granting of forty arpens, according to 
usage, there shall be given a greater quantity in front 
to compensate it; or, if no other person asks the con- 
cession, or to purchase it, it shall be divided equally 
between the persons nearest to it, that may repair the 
banks, roads, and bridges, in the manner as before 
prescribed. 

ARTICLE IX. 

Although the King renounces the possession of 
the lands sold, distributed, or conceded, in his name, 
those to whom they are granted or sold ought to be 
apprised that his Majesty reserves the right of taking 
from the forests, known here under the name of cypress 
woods, all the wood which may be necessary for his 
use, and more especially which he may want for the 
Navy, in the same manner, and with the same liberty, 
that the undertakers have enjoyed to this time, but 
this notwithstanding they are not to suppose them- 
selves authorized to take more than is necessary, nor 
to make use of splitting those which are cut down, and 


“which are found to be unsuitable. 


ARTICLE X 

In the posts of Opelousas and Attakapas, the 
greatest quantity of land that can be conceded, shall 
be one league in front by the same quantity in depth, 
and when forty arpens cannot be obtained in depth, a 
half a league may be granted; and for a general rule 
it is established, that to obtain in said posts a half a 
league in front, the petitioner must be owner of one 
hundred head of cattle, some horses and sheep, and 
two slaves, and also in proportion for a larger tract, 
without the power, however, of exceeding the quantity 
before mentioned. 


ARTICLE XI 

As much as it is possible, and the local situation 
will permit, no interval shall be left between conces- 
sions; because it is very advantageous that the estab- 
lishments touch, as much for the inhabitants who can 
lend each other mutual support, as for the more easy 
administration of justice, and the observance of rules 
of police indispensable in all places, but more especial- 
ly in new establishments. 
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ARTICLE XII 
If, notwithstanding what is before written, marshy 
lands or other causes shall make it necessary to leave 
some vacant lands, the Commandants and Syndics will 
take care that the inhabitants of the district alone 
may take wood enough for their use only, and well un- 
derstanding that they shall not take more; or, if any 
individual of any other post shall attempt to get wood, 
or cut fire wood, without having obtained the permis- 
sion of this Intendancy, besides the indemnity which 
he shall be held to pay the treasury of the damage sus- 
tained, he shall be condemned for the first time to the 
payment of a fine of twenty-five dollars, twice that 
sum for the second offence, and for the third offence 
shall be put in prison, according as the offence may 
be more or less aggravated; the said fines shall be 
divided between the treasury, the judge and the in- 
former. 
ARTICLE XIII 
The new settler (comme le nouveau colon) to 
whom land has been granted in one settlement, cannot 
obtain another concession without having previously 
proven that he had possessed the first during three 
years, and fulfilled all the conditions prescribed. 
ARTICLE XIV 
The changes occasioned by the current of the river 
are often the cause of one part of a concession becom- 
ing useless, so that we have examples of proprietors 
pretending to abandon and re-unite to the domain a 
part of the most expensive for keeping up the banks, 
the roads, the ditches, &c.; and willing to reserve only 
that which is good, and seeing that unless some rem- 
edy is provided for this abuse, the greatest mischief 
must result to the neighbors, we declare, that the 
treasury will not admit of an abandonment or re-union 
to the domain, of any part of the land the owner wishes 
to get rid of, unless the abandonment comprehends 
the whole limits included in the concession or act, in 
virtue of which he owns the land he wishes to abandon. 
ARTICLE XV 
All concessions shall be given in the name of the 
King, by the general intendant of this province, who 
shall order the surveyor general or one particularly 
named by him to make the survey, and mark the land 
by fixing bounds, not only in front but also in the 
rear; this (survey) ought to be done in the presence 
of the commandant or syndic of the district, and of two 
of the neighbors, and these four shall sign the proces- 
verbal which shall be drawn up by the surveyor. 
ARTICLE XVI 
The said proces-verbal, with a certified copy of the 
same, shall be sent by the surveyor to the intendant, 
to the end that on the original there be delivered, by 
the consent of the King’s attorney, the necessary title 
paper; to this will be annexed the certified copy for- 
warded by the surveyor. The original shall be deposit- 
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ed in the office of the Secretary of the Trasury, and 
care shall be taken to make annually a book of all 
which have been sent, with an alphabetical list, to be 
the more useful when it is necessary to have recourse 
to it, and for greater security, to the end that at all 
times and against all accidents, the documents which 
shall be wanted can be found; the surveyor shall also 
have another book, numbered, in which the proces-ver- 
bal of the survey he makes shall be recorded, and as 
well on the original, which ought to be deposited on 
the record, as on the copy intendant to be annexed to 
the title, he shall note the folio of the book in which 
he has enregistered the figurative plat of survey. 
ARTICLE XVII 
In the office of the finances there shall also be a 
book numbered, where the titles of concessions shall 
be recorded; in which, beside the ordinary clauses, 
mention shall be made of the folio of the book in which 
they are transcribed: there must also be a note taken 
in the contadoria or chamber of accounts of the army 
and finances and that under the penalty of being 
void. The chamber of accounts shall also have a like 
book, and at the time of taking the note shall cite 
the folio of the book where it is recorded. 
ARTICLE XVIII 
Experience proves that a great number of those 
who have asked for land think themselves the legal 
owners of it; those who have obtained the first decree 
by which the survey is ordered to measure it and put 
them in possession, others after the survey has been 
made, have neglected to ask the title for the property ; 
and as like abuses continuing for a longer time will 
augment the confusion and disorder which will neces- 
sarily result. We declare that no one of those who have 
obtained the said decrees, notwithstanding in virtue of 
them the survey has taken place, and that they have 
been put in possession, cannot be regarded as owners 
of land until their real titles are delivered completed 
with all the formalities before recited. 
ARTICLE XIX 
All those who possess lands in virtue of formal 
titles, (titres formels) given by their excellencies the 
governor of this province since the epoch when it be- 
came under the power of the Spanish, and those who 
possessed them in the time when it belonged to France, 
so far from being interrupted, shall, on the contrary, 
be protected and maintained in their possessions. 
ARTICLE XX 
Those who, without the title or possession men- 
tioned in the preceding article, are found occupying 
lands, shall be driven therefrom as from property be- 
longing to the crown; but if they have occupied the 
same, more than ten years, a compromise will be ad- 
mitted to those who are considered as owners, that is 
to say, they shall not be deprived of their lands. Al- 
ways that after information and summary procedure 
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and with the intervention of the procurer of the king 
at the board of the treasury, they shall be obliged 
to pay a just and moderate retribution, calculated ac- 
cording to the extent of the lands, their situation, 
and other circumstances, and the price of estimation 
for once paid into the royal treasury. The titles to 
property will be delivered on referring to that which 
has resulted from the proceedings. 
ARTICLE XXI 
Those who are found in the situation expressed 
in the 18th article, if they have not cleared, nor done 
any work upon, the land they consider themselves 
proprietors of, by virtue of the first decree of the gov- 
ernment, not being of the number of those who have 
been admitted in the class of new comers in being de- 
prived or admitted to compromise, in the manner ex- 
plained in the preceding article, if they are of that 
class, they shall observe what is ordered in the article 
following. 
ARTICLE XXII 
In the precise and peremptory term of six months, 
counting from the day when this regulation shall be 
published in each post, all those who occupy lands 
without titles from the Governor, and those who, in 
having obtained a certain number of arpens, have seiz- 
ed a greater quantity, ought to make it known, either 
to have their titles made out, if there is any, or to be 
admitted to a compromise, or to declare that the said 
lands belong to the domain, if they have not been 
occupied more than ten years, understanding if it 
passes the said term, if they are instructed by other 
ways, they will not obtain either title or compromise. 


ARTICLE XXIII 

Those who give information of lands occupied 
after the expiration of the term fixed in the preceding 
article, shall have for their reward the one-fourth part 
of the price for which they are sold or obtained by 
way of compromise, and if desirable, he shall have the 
preference, either by compromise at the price of ap- 
praisement, and there shall be made a deduction of 
one-fourth as in the former. 


ARTICLE XXIV 

As it is impossible, considering all the local cir- 
cumstances of these Provinces, that all the vacant 
lands, belonging to the domain, should be sold at auc- 
tion, as it is ordained by the Law 15th, Title 12th, 
Book 4th of the collection of the laws of these king- 
doms, the sale shall be made according as it shall be 
demanded, with the intervention of the King’s Attor- 
ney for the Board of Finances, for the price they shall 
be taxed, to those who wish to purchase, understand- 
ing if the purcharers have not ready money to pay, 
it shall be lawful for them to purchase the said lands 
at redeemable quit rent, during which they shall pay 
the five per cent. yearly. 
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ARTICLE XXV 
Beside the moderate price which (the) land ought 
to be taxed the purchasers shall be held to pay down 
the right of media annata or half years, to be remit- 
ted to Spain, which, according to the custom of Ha- 
vanna, founded on law, is reduced to two and a half 
per cent. on the price of estimation, and made eigh- 
teen per cent, on the sum, by the said two and a half 
per cent.; they shall also be obliged to pay down the 
fees of the surveyor and notary. 
ARTICLE XXVI 
The sales of the land shall be made subject to the 
same condition and charges of banks, roads, ditches, 
and bridges, contained in the preceding article. But 
the purchasers are not subject to lose their lands, if in 
the three first years they do not fulfill the said con- 
ditions. Commandmants and Syndics shall oblige them 
to put themselves within the rule, begin to perform 
the conditions in a reasonable term, and, if they do 
not do it, the said work shall be done at the costs 
of the purchasers. 
ARTICLE XXVII 
Care shall be taken to observe in the said sales 
that which is recommended in the 11th article, seeing 
the advantages and utility which result from consoli- 
dating establishments always when it is practicable. 
ARTICLE XXVIII 
The titles to the property of land which are sold 
or granted by way of compromise, shall be issued by 
the General Intendant, who, after the price of estima- 
tion is fixed, and of the media annata, (half years,) or 
rent, or quit rent, the said price of estimation shall 
have been paid into the Treasury, shall put it in 
writing, according to the result of the proceeding 
which has taken place with the intervention of the 
King’s Attorney. 
ARTICLE XXIX 
The said procedure shall be deposited in the Office 
of the Finance, and the title be transcribed in an- 
other book intended for the recording of deeds and 
grants of land in the same manner as is ordered by 
the 17th Article concerning gratuitous concessions. The 
principal chamber of accdunts shall also have a sep- 
arate book, to take a note of the titles issued for sales 
and grants under compromise. 
ARTICLE XXX 
The fees of the surveyor, in every case compre- 
hended in the present regulation, shall be proportion- 
ate to the labor, and that which has been customary 
till this time to pay. Those of the Secretary of Fi- 
nances, unless there has been extraordinary labor, and 
where the new settlers are not poor, (for in this case 
he is not to exact anything of them) shall be five dol- 
lars, and this shall include the recording and other 
formalities prescribed, and those of the appraisers and 
of the interpreters, if on any occasion there is reason 
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to employ him to translate papers, take declarations, or 
other acts, shall be regulated by the ordinance (tarif) 
of the Province. 
ARTICLE XXXI 
Indians who possess lands within the limits of 
the government shall not in any manner be disturbed; 
on the contrary, they shall be protected and support- 
ed, and to this the Commandants, Syndic, and Survey- 
ors, ought to pay the greatest attention, to conduct 
themselves in consequence. 
ARTICLE XXXII 
The granting, nor sale of any lands shall not be 
proceeded in without formal information having been 
previously received, that they are vacant, and to avoid 
injurious mistakes, we premise that, besides the signa- 
ture of the Commandant or Syndic of the district, this 
information ought to be joined by that of the Survey- 
or, and of two of the neighbors well understanding. 
If, notwithstanding this necessary precaution, it shall 
be found that the lands have another owner besides the 
claimant, and there is sufficient reason to restore to 
him, the Commandant or Syndic, Surveyor and the 
neighbours, who have signed the information, shall in- 
demnify him for the losses he has suffered. 
ARTICLE XXXIII 
As far as it shall be practicable, the inhabitants 
shall endeavor that the petitions presented by them, 
to ask for lands, be written in the Spanish language, 
on which they ought also to write the advice or in- 
formation which the Commandants have given. In the 
posts where this is not practicable, the ancient usage 
shall be followed. 
ARTICLE XXXIV 
All the lots or seats belonging to the domain, 
which are found vacant either in this city, or boroughs, 
or villages, already established, or which may be es- 
tablished, shall be sold for ready money, with the for- 
malities prescribed in the article 24th, and others 
which concern the sale of lands. 


ARTICLE XXXV 

The owners of lots or places which have been di- 
vided (repartis) as well those in front, as towards the 
N. E. and S. W. extremities, N. E. and S. W. shall, in 
three months, present to the intendancy the titles 
which they have obtained, to the end that, in examin- 
ing the same, if any essential thing is wanting, they 
may be assured of their property in a legal way. 


ARTICLE XXXVI 

The same thing shall be done before the sub-dele- 
gates of Mobile and Pensacola; for those who have ob- 
tained grants for lots in these respective establish- 
ments, to the end that this intendancy, being instruct- 
ed thereon, may order what it shall judge most con- 
venient to indemnify the Royal Treasury, without do- 
ing wrong to the owner. 


ARTICLE XXXVII 

In the (contadoria) office of the Comptroller, Con- 
tadoria of the Army or Chambers of Accounts of this 
Province, and other boards under the jurisdiction of 
this Intendancy, an account shall be kept of the amount 
of sales or grants of lands, to instruct His Majesty 
every year what this branch of the royal revenue pro- 
duces, according as it is ordered in the 13th article of 
the ordinance of the King, of the 15th of October, 1754. 

ARTICLE XXXVIII 

The Commandants or Syndics, in their respective 
districts, are charged with the collection of the amount 
of the taxes or rent laid on lands for this purpose: the 
papers and necessary documents are to be sent to them 
and they ought to forward annually to the general 
Treasury the sums they have collected, to the end that 
acquittances clothed with the usual formalities may be 
delivered them. 

And that the present regulation may come to the 
knowledge of every body, and that the thirty-eight 
articles of which it is composed may have their full 
and entire effect, until it pleases his majesty to order 
otherwise; it shall be translated into French by M. 
Pierre Berbigny, the King’s interpreter, shall be print- 
ed in the two languages, forwarded to all places and 
posts within the jurisdiction of this intendancy; that 
the Commandants, as sub-delegates thereof, shall make 
it known to the inhabitants in the usual form, and that 
it be published in this city; there shall also be sent 
a copy to M. the governor, and to the most illustrious 
cabildo, to the end, that they please to lend their aid in 
the execution of that which has been before ordered, 
conformably to the laws and ordinances which have 
been made on this subject, and in the persuasion that 
this can be done without injury to the King’s interest, 
and tend the more to the encouragement, the welfare, 
and prosperity of his subjects in this colony. 

JUAN VENTURA MORALES. 
New Orleans, July 17, 1799. 


Refusal of the Intendant to sell Lands, &c. 

I have to reply to your communication No. 9, that 
I cannot at this time consent to the sale of lands, in the 
manner and under the circumstances requested; and I 
have to make the same reply to that of the 6th Feb- 
ruary last, No. 8, in which you ask for 100,000 arpens. 
God preserve you, &c. 
To Don Henry Peyroux, 
Commandant at New Madrid. 


A further refusal, because the proposals appear 
speculations hurtful to poor people, &c. 

It was never the intention of the King to dispose 
of the lands in such large quantities, and under such 
circumstances, as are stated in your letter of the 9th 
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February last, No. 9, and the petition of the inhabi- 
tants accompanying it. 

It is true in the new regulation there are pro- 
visions made for the sale of lands, in the manner re- 
ferred to; but it is only under the previous formali- 
ties there specified, and with a reference to the ability 
and forces of the persons desirous of purchasing, be- 
cause it would not be just that, for a small consider- 
ation, one or more speculators should make themselves 
masters of a great extent of lands, to the prejudice of 
others coming to settle, and who consequently find 
themselves driven to purchase those lands which they 
might otherwise have obtained free of expense. 

For these reasons, I cannot at present accede to 
the before mentioned proposal, which you will make 
known to the parties concerned. God preserve you, &c. 
New Orleans, 3d April, 1800. 

RAMON DE LOPEZ Y AUGULA. 

To Don Henry Peyroux. 


Communication of the decease of the Assessor of 
the Intendancy, and no receiving petitions for public 
land till another is appointed. 

On account of the death of the assessor of this in- 
tendancy, and there not being in the province a learned 
man who can supply his place, I have closed the trib- 
unal of affairs and causes relating to grants and com- 
positions of royal lands, as the 81st article of the royal 
ordinance, for the intendants of New Spain, provides 
that for conducting that tribunal, and substantiating 
its acts, the concurrence of that officer shall be neces- 
sary. 

I make this communication to apprise you of this 
providence, and that you may not receive or transmit 
memorials for the. grant of lands, until further orders. 
God preserve you, &c. 

New Orleans, lst December, 1802. 

JUAN VENTURA MORALES. 

To Don Henry Peyroux. 


No. 27 
(Translation) 

To the Intendant ad interim of Louisiana. 

San Lorenzo, 22d October, 1798. 
In a royal order of this date, I communicate the 
following to the Governor of this province: “The King 
has been pleased to resolve, after having seen your let- 
ter of the 3lst August of last year, No. 3, addressed 
to the Prince of Peace, and another letter from the 
Intendant, ad interim, of this province, of the 16th 
October of the same year, No. 174, respecting the pow- 
er of granting and distributing the King’s lands in the 
district under your command, which power was vested 
in the Political and Military Government, since the 
royal order of the 24th August, 1774; that, with a view 
to the good of the service, and for the better fulfill- 
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ment of what is contained in the 81st article of the 
royal ordinance respecting the Intendants of New 
Spain, the power of granting and distributing all kinds 
of lands be restored to, and made the particular prov- 
ince of, the Intendancy of this province, with inhibi- 
tion to other authorities in conformity to the legal pro- 
visions of the laws; consequently the power of making 
such grants, heretofore vested in the Government, is 
repealed and abolished, and shall henceforth reside in 
the Intendancy.” This resolution is communicated to 
you for your information, and its due fulfilment. God 
preserve you many years. SOLER. 

The King has been pleased to approve the dispo- 
sition, by sale, which you have made of some royal 
lands in the district of Baton Rouge, with the agree- 
ment of his Majesty’s Commissioners for delivering 
the province; and I communicate the same to you for 
your information, by royal order, in reply to your let- 
ter of the 5th December of last year, No. 265. God 
preserve you many years. SOLER. 
Aranjuez, 29th May, 1804. 

To Senor Don Juan Ventura Morales. 

The King having been made acquainted with the 
contents of your confidential letter of the 3lst July 
last past, No. 48, in which you state that the Com- 
mandant of Pensacola, Don Vincente Folch, had given 
orders to the Governor of Baton Rouge not to allow 
any lands to be located after the 20th of June, without 
his order, nor to grant possession of those which had 
been sold by the Intendancy since the 18th May, 1803, 
from which have resulted damages which you men- 
tion, His Majesty has directed me to communicate to 
said Commandant, as I accordingly do, under this date, 
the provisions of the royal orders of the 22d October, 
98, 14th November, ’99, and 29th May, 1804, declar- 
ing, consequently, that you should bring to their con- 
clusion such cases as are now depnding respecting 
grants of land, and such others as may arise; and His 
Majesty hopes that you will employ your well known 
zeal in drawing from that branch all possible advan- 
tages, for the benefit of the Royal Treasury. All which 
I communicate to you, by order of His Majesty, for 
your information. God preserve you many years. 

SOLER. 
Aranjuez, 20th February, 1805. 
To the Intendant ad interim of Louisiana. 

The three foregoing copies are conformable to the 
royal orders existing in the archives of the office of 
the Secretary of the General Intendancy of this Prov- 
ince, which is under my charge; all which I certify. 
Pensacola, the 25th August, 1812. 


FRANCISCO GUITERREZ DE ARROYO. 


Don Juan Ventura Morales, 
Intendant of Province, and, ad interim, in this of 
West Florida, Deputy Superintendant General of the 
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Royal Treasury, Judge of arribadas of Public Lands 
and Domains, &c. 

I certify that the preceding signature of Don 
Francisco Gutierrez de Arroyo, is that which he habit- 
ually uses in all his .writings, whether judicial or 
extra-judicial, and that full faith and confidence are 
due thereto. In testimony whereof, I give these pres- 
ents, signed with my hand, sealed with my arms, and 
countersigned by the said Secretary, in Pensacola, the 
twenty-sixth of August, one thousand eight hundred 
and twelve. 

JUAN VENTURA MORALES. 
(L. S.) Francisco Guiterrez de Arroyo. 
No. 28. 
Claims Reported by Commissioners. 
Opelousas Claims. 
No. 1 

Pierre Arceneaux claims one third part of the 
land lying between the Coule d’Aigle and Frederick 
Monton’s land, being in depth 40 arpens. This land was 
purchased by the said Pierre from Frederick Mon- 
ton, who purchased from an Indian Chief of the tribe 
of Attacapas. The notice of this claim is accompanied 
by the following documents: Ist. A certified copy of a 
deed of sale by Achenoya, Chief of the Attacapas tribe 
of Indians, vested with power by Jacob Letortue, 
jr. Baptiste, (as set forth in said deed of sale,) to 
Frederick Monton, for a tract of land in the quarter 
called Bayou de Blanc, in the county of Opelousas; 
bounded on one side by other land of the purchaser, and 
on the other side by the Coule d’ Aigle, with the depth 
of forty arpens, for the consideration of 115 dollars; 
sale passed 29th July, 1802, before Honore de la Chaise, 
then acting as Commandant for the post of Opelousas. 
2nd. A sale by the said Frederick Monton to the said 
Pierre Arceneaux, passed the 5th October, 1804, before 
the said Honore de la Chaise, then styling himself 
“Commandant for the United States of America,” of the 
post of Opelousas for one-third part of the land pur- 
chased by the said Monton from the Indians, to be taken 
next to the Coule d’ Aigle. No evidence has been ad- 
duced in this claim to establish a title by occupancy; 
it is therefore to be inferred that the claimant relies 
on the validity of the Indian title, and presumes the 
transfer before the Commandant to be good and suf- 
ficient. It may not be improper here to inquire wheth- 
er, and how far, this case, and others similarly cir- 
cumstanced, may be affected by the laws of the United 
States, restraining the purchaseing of the lands of the 
Indians by unauthorized individuals. By an act of 
Congress, passed 30th March, 1802, “for regulating 
trade and intercourse with the Indian tribes, and to 
preserve peace on the frontiers,” it is enacted that no 
grant, lease, or other conveyance of lands, or any title 
or claim thereto, from any Indian or nation, or tribe 
of Indians within the boundaries of the United States, 
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shall be of any validity, unless made by treaty, or 
convention, made pursuant to the Constitution. And it 
is made a misdemeanor, punishable by fine and im- 
prisonment, for any person not employed under’ the 
authority of the United States, to negotitate any 
treaty or convention with the Indians, or treat with 
them for the title or purchase of any lands held by 
them: see the 12th section of the above recited act. 
The provisions of the statute above quoted, were, by 
an act of Congress passed the 26th March, 1804, en- 
titled, ““An act erecting Louisiana into two Territories, 
&c.”” extended to the Territories, to take effect from 
and after the first day of October, 1894. Anterior to 
the said first day of October, an act passed the 31st 
day of October, 1803, entitled, ““An act to enable the 
President of the United States to take possession of 
the territories ceded by France to the United States, 
and for the temporary government thereof,” was to re- 
main in force. By the last mentioned act, neither the 
right of the Indians to sell, nor of any individual to pur- 
chase from them,has been interdicted or restrained. 
No doubts, therefore, can exist of the Indians, within 
the limits of Louisiana, having had the same right 
to pass sales of their lands at any time previous to the 
Ist day of October, 1804, that they enjoyed, whilst 
Louisiana, continued to be a colony of Spain; such sale, 
however, could only vest in a purchaser the kind of 
title which the Indians held. It therefore becomes 
necessary next to examine the nature and tenure of 
the Indian title to land in Louisiana. The Spanish 
functionaries seem to have made a distinction between 
Indians who had partaken of the rights of baptism 
and the ordinary tribes or nations of Indians within 
the limits of Louisiana. The former were denominated 
“Christian Indians,” a term usually, if not invariably, 
incorporated in the body of the instrument, by which 
their titles to lands were transferred to others. These 
Indians seem to have been considered capable of hold- 
ing and enjoying lands in as full and ample a manner 
as any other subjects of the crown of Spain. That the 
tenure of the title of lands held by Indians, not denomi- 
nated Christians, may be more fully comprehended, 
and that repetition may be avoided in the progress of 
this report, the undersigned Commissioners think it 


- necessary here to insert such extracts, both from the 


testimony adduced, and written documents filed in 
other claims held under purchase from Indians, as may 
appear in any degree applicable to the one under con- 
sideration, to which they may find it convenient and 
useful to make frequent references in their remarks 
on other claims similarly circumstanced. From testi- 
mony given in the claim of Thomas Nicholson, (which 
will be reported among the claims in the county of 
Attacapas,) by Louis C. de Blanc, Esq. formerly ex- 
ercising the office of commandant, civil and military, 
for the District of Natchitoches, and afterwards for 
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the same office for the District of Attacapas, the fol- 
lowing is extracted: “The right for the Indians to sell 
their lands always was recognized and admitted by the 
Spanish Government.” “We always consider the title 
from the Indians to their villages the best of titles, 
because the original property of the soil was in them, 
and when this country was conquered, the laws of the 
conquerors were enforced, but the property of the 
aborigines was held sacred. Hence the difference be- 
tween the titles of Indians and other subjects. The 
other subjects, who wanted land, must demand and 
have a written title; it was not necessary for the In- 
idans, because they already held a title to the land 
they claimed. Their title originated in first occupancy, 
cultivation, and settlement. The Indians never claimed 
other lands than their villages, and, when they did, 
it was given them by the Government. There never 
was any instance of the Government of Spain taking 
land from the Indians, especially their villages, because 
their hunting was exhausted, and had established new 
ones by the grant of the Spanish Government, their 
villages deserted, were always considered as their prop- 
erty, subject to their disposal, and the inhabitants 
never suffered to settle there, but were always driv- 


en off. There was no time fixed in which a deed must — 


be presented for approbation. It could be presented in 
one year or a hundred years, and it would always re- 
ceive the sanction of the Government. The laws made 
it necessary, when the Indians sold their lands, to 
have the deeds presented to the Governor for appro- 
bation. This was only a form, as the: Governor, in all 
cases, approved, and never refused. The villages of the 
Indians never consisted of less than a league, and 
often two leagues or more, in front, and it was the 
custom of the Spanish Government, whenever they 
granted land to Indians, to give them a league or more 
square.” 

In the claim of Miller and Fulton, for a tract of 
land on Bayou Beouf, in the county of Rapides, pur- 
chased from Indians, which will be reported by the 
Register and Receiver of this District, pursuant to the 
provisions of an act of Congress, passed the 27th 
February, 1803, will be seen the testimony of Mr. 
Charles Laveau Trudeau, many years Surveyor General 
of the Province of Louisiana, under the Spanish Gov- 
ernment, from which the following is extracted: “The 
deponent knows of no ordinances or regulations under 
any Governor or Louisiana, except O’Reilly, by which 
the Indians, inhabiting lands in the province, were lim- 
ited in their possessions to one league square about 
their villages, but this regulation has not been adhered 
to by any of his successors. The deponent knows that 
the custom was, that when a tribe of Indians settled 
a village by the consent of the Government, that the 
chief fixed the boundaries, and where there were one 
or more neighboring villages, the respective chiefs of 
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those villages agreed upon and fixed the boundaries be- 
tween themselves, and when any tribe sold out its vil- 
lage, the commandant uniformly made the conveyance 
according to the limits pointed out by the chief. The 
lands claimed by the Indians around their villages, 
were always considered as their own, and they were 
always protected in the unmolested enjoyment of it 
by the Government against all the world, and has al- 
ways passed from one generation to another so long 
as it was possessed by them as their own property. 
The Indians always sell their land with the consent of 
the Government, and if, after selling their village and 
the lands around it, they should, by the permission of 
the Government establish themselves elsewhere, they 
might again sell, having first obtained the permission 
of the Government, and so on, as often as such per- 
mission was obtained, and no instance is known where 
such permission has ever been refused or withheld. 
These sales were passed before the Commandant of the 
District, and were always considered good and valid, 
without any order from the Commandant. 


In the claim of Miller and Fulton, for land on 
Bayou Boeuf, the following is an extract from the 
testimony of Mr. Valentine Laypard, late Commandant 
under the Spanish Government for the Post of Rapides: 
The deponent has never known a smaller quantity than 
a league square of land to be assigned to any one 
tribe of Indians, let their numbers be what they might, 
and in one case, viz: the Apalachie tribe, (a small 
tribe.) a much larger quantity than a league square, of 
the first quality and situation on the Red River, The 
deponent saith “that he had been Agent of Indian Af- 
fairs for many years, under the Spanish Government, 
for the Post of Rapides, spoke the language of the In- 
dians, &c: that, in the year 1803, the Apalachie and 
Tensaw tribes of Indians came to the deponent, as In- 
dian Agent, to inform him of their having sold their 
land to Miller and Fulton, and requested him to pass 
the sale: that the deponent replied to the Indians, 
that neither himself nor they could dispose of, or 
convey, their lands without the authority and approba- 
tion of the Governor of the Province.” By referring 
to the documents filed in the claim, it will be seen 
that application was made to the Governor, who gave 
his written permission for the chief to sell, with the 
consent of his nation. See Rapides reports, No. 126. 

In the claim of Patrick Morgan and Daniel Clark, 
for a tract of land in the county of Attacapas, which 
will be reported among other claims of the said county, 
it will be seen that a Mr. Fuselier de la Clair had 
purchased from Rinemo, chief of the Attacapas vil- 
lage, called, in French, “Lamonier,” the said village 
and land depending thereon, of two leagues in front, 
from north to south; limited on the west by the river 
Vermilion, and on the east by the river Teche. This 
sale was passed in November, 1760, when Louisiana 
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was subject to France, and being executed before Mr. 
Kerlerie, then Governor of the province, is evidence 
that the consent of the Governor to sales passed by the 
Indians, was, at that date, considered necessary to 
their validity. About the same time that the above 
sale was passed, three or four other purchases were 
made from the Indians of the Attacapas, by which 
a very large proportion of the land of that district, and 
nearly or quite all of the valuable lands on the river 
Teche, were embraced. After Louisiana had changed 
sovereigns, and became a colony of Spain, the Count 
De O’Reilly, the first Governor of the province under 
the Spanish monarchy passed regulations, or ordi- 
nances, by which no grant for land in Opelousas, Atta- 
capas, or Natchitoches, could exceed one league square. 
It would seem that in some cases these regulations 
were intended to have a retrospective operation, for we 
find that Mr. De la Clair, in the year 1770, petitioned 
the Governor for a grant of one league front by a 
league in depth, expressing admitting in his petition 
that the sale from the Indians “was not sufficient to 
assure him the property of the said land.” On this 
petition, the said Governor O’Relly, on the 2nd March, 
1770, made what was denominated a provincial con- 
cession, ordering the surveyor to make out the limits 
to the petitioner of a tract of land of one league in 
front by a league in depth. In like manner have the 
other purchases from the Indians been reduced to one 
league square, the surplusage not having been consid- 
ered as reverting to the Indians, but as making a 
part of the royal domain, which has been granted from 
time to time, as it may have been petitioned for by 
other individuals. 

In the claim of Stephen Lynch, (Rapides reports, 
No. 108), it will be seen that Lynch purchases from 
the attorney, in fact, of the Reverend Mr. M’Guire, 
who purchased from Indians. and is to be entitled to 
receive nothing in payment from the purchaser, until 
the sale made by the Indians to M’Guire shall have 
been ratified by the Governor. In the same claim, a 
document is filed, which appears to be a transcript of a 
judicial investigation and decision of the conflicting 
claims of the said Lynch and a man named Carrigan, 
before Cesar Archinad, Alcade of the District, who has 
decided that Lynch’s title is good, provided Carrigan 
shall not be able to produce a prior conveyance from 
M’Guire, or his attorney, and provided also, that the 
sale from the Indians to M’Guire shall be ratified by 
the Government. 

In the claim of Joseph Gillard, (Rapides reports 
No. 57) in passing the sale from the Indians to Collin 
Lacour, the Commandant of Natchitoches, before 
whom it was executed, Louis C. de Blanc has inserted 
a condition, making it necessary that the deed should 
be presented to the Governor General of the Prov- 
ince for his approval and confirmation. 


In the claim of John Lyons, for a tract of land 
on the Bayou que Tortue, purchased from an Indian 
of the Attacapas tribe, named Celestine, the Com- 
mander who wrote the deed of sale, and before whom 
it was executed (Louis C. de Blanc,) has included a 
prevision whereby it was made necessary to present 
the deed for the approbation of the Governor General 
of the Province. In the foregoing document, strong 
evidence is perceived of the general understanding, 
that the sanction of the Governor of the Province, 
whilst Louisiana continued to be a Spanish colony, 
was necessary to the validity of all sales made by In- 
dians, other than those demoninated Christians, and 
it necessarily results that titles held under such sales 
were inchoate, until that sanction was obtained. The 
sales by the Indians transferred the kind of right 
which they possessed. The ratification of the sale by 
the Governor must be regarded as a relinquishment of 
the title of the crown in favor of the purchaser. May 
the Indians, on account of being the aborigines of the 
country, be considered as having, at all times, had a 
right to the unappropriated or unoccupied lands, and 
can their sales for lands. which they did not occupy, 
be taken as vesting in a purchaser an indefeasible 
title? It will be noticed that. in the extract made from 
the testimony of Mr. De Blanc. there is an assertion 
that the title of the Indians, especially to the lands, 
including their villages, was considered under the Span- 
ish Government as “the best of titles,” and that this 
title was held sacred on account of their being the 
aborigines of the country. The same witness has also 
said, that even the villages abandoned by the Indians 
were afterwards regarded as their property, and sub- 
ject to their disposal. The undersigned commissioners 
do not perceive the orthodoxy of these assertions. If 
the Indian title really possessed the dignity which Mr. 
De Blanc has assigned to it, a formal extinction of that 
title, by treaty or purchase, by the French or Spanish 
Governments, ought to have preceded all grants made 
by either of these Governments, because there was 
not perhaps a spot of the country susceptible of set- 
tlement which the roving natives had not, at some 
past period, occupied. It will be observed, that in an- 
other part of his testimony, Mr. De Blanc has insinu- 
ated that this country was conquered from the Indians. 
The inquiries and researches of the undersigned, how- 
ever, afford them no evidence of any fact which can 
induce them to consider the country as having been ac- 
quired by conquest; on the contrary, the Indians seem- 
ed to have permitted European emigrants to usurp 
the sovereignty of the country without making any op- 
position to them, and the right thus obtained by the 
crown of France, and afterwards transferred to that 
of Spain, has acquired force and validity by prescrip- 
tion, has been legimated by the tacit acquiescence of 
the natives in that usurpation. If it should be asked, 
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what evidence exists of the law of prescription oper- 
ating to the extinction of the Inidan title to lands in 
Louisiana, it might be replied, that the evidence is to 
be found in the various acts of the Spanish Govern- 
ment, in relation to the Indians, evincing that the Gov- 
ernment recognized no title in them, independently of 
that derived from the crown, a mere right of occu- 
pancy at the will of the Government; else why was 
the sanction of the Government necessary to all sales 
passed by Indians, which may be clearly established 
by a recurrance to written documents, and the testi- 
mony of Messrs. Trudeau, De Blanc, and Laypard? and 
why was it not necessary to have such sanction of the 
sales made by other subjects of the Spanish Govern- 
ment? The force and effect of prescription, in abolish- 
ing the Indian title to lands in Louisiana, is further 
established by the Indians permitting themselves to 
be removed from place to place by Governmental auth- 
ority. By their condescending, in some cases, to ask 
permission of the Government to sell their lands, and, 
when that permission was not solicited, assenting to 
the insertion of a clause in the deeds of sale, expressly 
admitting that their sales could be of no validity with- 
out the ratification of the Government. “There was no 
time fixed, (says Mr. De Blanc in another part of his 
evidence,) in which a deed must be presented for ap- 
probation; it might be presented in one year, or a 
hundred years, and would always receive the sanction 
of the Government.” Would it not be a very prepos- 
terous regulation, under any form of Government, and 
very unlikely to have existence under a monarchical 
one; that should require the acts of an inferior to be 
submitted to a superior officer for his scrutiny and ap- 
probation, and, at the same time, deny to such superior 
the right of rejection? That, therefore, the Governors 
of the Spanish Colony of Louisiana had the right not 
only of rejecting Indian sales, but of actually annihi- 
lating them, it is conceived will not be denied, nor 
is it at all probable that the Governors either would 
always sanction or have always sanctioned such sales. 
Let it be remembered that, in the whole extent of the 
Western District, there are not more than three out of 
the many sales made by Inidans, since Louisiana be- 
came a colony of Spain, which are known to have re- 
ceived the Government sanction. And let it be known, 
alse, that a sale, that may have been rejected by any 
Governor, would not have been exhibited to the Board 
of Commissioners as evidence of title; therefore, al- 
though the Board of Commissioners have no means of 
producing any proof of the rejection of any Indian 
sale, it does not follow that none have been rejected. 
The practice by Governor O’Reilly, of reducing 
the quantity of land embraced by sales which had been 
made by Indians under the sanction of the Government, 
when Louisiana was a colony of France, was much 
more arbitrary. But, if it could be established that no 
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Indian sale was ever rejected by the Spanish Govern- 
ment, this would only prove that none had been pre- 
sented but such as were admissible: not that a case 
might not occur, which would demand the exercise of 
the Governor’s negative. Suppose, for example, a sale 
from the Opelousas Indians, at a time when that tribe 
had dwindled down to not more than twenty persons, 
which should embrace half the unoccupied lands in the 
county of Opelousas, can it be imagined that such a 
sale would not have been rejected by any Governor of 
Louisiana? Many of the sales from the Attacapas In- 
dians were obtained about the time of the change of 
Government, by which Louisiana was transferred to 
the United States. some of them, subsequent to that 
change, and at a time when it is known, from good in- 
formation, that those Indians were reduced to one 
single village, the inhabitants of which were short of 
one hundred. In some cases, as will appear by the sub- 
joined schedule of Indian sales, six or eight distinct 


tracts have been sold by the same individual Indian. Is 


it not probable, that if sales had been passed under 
circumstances such as are stated above, before the 
change of Government, or prospect of such a change, 
they would have been rejected? Although no time may 
have been prescribed, within which the sales of In- 
dians were to have been presented for ratification, the 
purchasers could not have been ignorant that the reg- 
ulations required that they should be presented at 
some time for ratification, because the condition was 
generally expressed in the face of the deed, and, there- 
fore, they must have known that those titles were in- 
complete at all times before the ratification. The un- 
dersigned Commissioners are of opinion that there is 
a wide difference between the titles of such persons as 
have purchased lands from the Indians, which such 
Indians were actually occupying at the date of their 
sales, and the titles and claims of persons who pur- 
chased from Indians not in the actual occupancy of 
the land at the date of their sales. Purchasers of the 
first description, although the deeds of transfer may 
not have been presented, and of course, could not have 
received the Governmental sanction, may be considered 
as having extinguished the kind of title which the 
Indians enjoyed, and are therefore, in the opinion of 
the Commissioners, equitably entitled to so much, at 
least of the land claimed as would be a full indemnity 
for the consideration paid for it. Purchasers of the 
second description would not, in the opinion of the 
Board, be entitled to any remuneration, because it is 
conceived the Indians, in such cases, were selling a 
thing to which they had no kind of title. The investi- 
gation of claims for land purchased from Indians, 
seems to have brought into view four distinct classes. 
First, claims for lands purchased from Indians, denom- 
inated Christians, whose sales were generally for small 
tracts of such extent as an Indian and his family might 
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be supposed capable of cultivating, passed before the 
proper Spanish officer and duly filed of record. These 
sales are believed to have been valid by the usages 
of the Spanish Government without ratification being 
necessary. Secondly, claims for lands purchased from 
some tribe, or chief of some tribe, of Indians, the sales 
of which may have been ratified by the Governor of 
the Province. These are also considered as valid. The 
Indian sale transferring their right, the ratification by 
the Governor being regarded as a relinquishment in 
favor of the purchaser of the right of the crown. Third- 
ly, claims for lands purchased from Indians of the 
description last mentioned, who, from the evidence ad- 
duced before the Board, shall appear to have been in 
the actual occupancy of the land at the date of the 
sale, but whose deeds of sale may not have been pre- 
sented for the ratification of the Governor. In this 
case, the Indians are considered as having transferred 
only the right of occupancy, which they held at the 
will of the Government. The title is incomplete, but 
the purchaser supposed to have an equitable claim for 
the confirmation of his title to so much of the land 
claimed as would be a full indemnity for the consid- 
eration he may have paid. Fourth, and lastly, claims 
for lands sold by Indians of the last description, who 
did not occupy them at the date of their sales, and 
whose sales have not been ratified by any Governor of 
Louisiana. Such sales are considered as vesting no 
titles in the purchasers, (unless accompanied by some 
equitable circumstance in their favor,) and, in the opin- 
ion of the Board of Commissioners, ought not to be 
confirmed. Of this last class is the claim at present 
under consideration, unattended by any circumstances 
known to the Board of Commissioners, which might 
entitle it to a confirmation 
LAND OFFICE AT OPELOUSAS. 
STATE OF LOUISIANA. 

I do hereby certify the foregoing to be a true and 
correct copy of the original, filed and of record in my 
office. Reported by the Board of Commissioners ap- 
pointed for the purpose of ascertaining and adjusting 
titles and claims to lands in the Western District of the 
Territory of Orleans, now State of Louisiana, in their 
report of claims for the county of Opelousas, on the 
6th April, 1815, to the Honorable Albert Gallatin, Sec- 
retary of the Treasury of the United States. And I do 
further certify, that the same has been acted upon 
and approved by act of Congress, passed the 29th day 
of April, in the year 1816. Given under my hand and 
private seal, at my office aforesaid, the day and year 
aforesaid. 

VALENTINE KING. 


(L. S:) Register. 


I, Joseph E. Caro, Keeper of the Public Archives of 
West Florida, duly qualified and commissioned by the 
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President of the United States of America, do hereby 
certify, that, on an examination of the Official Acts 
in my possession of the Governors of West Florida in 
the original records, it appears that the following nam- 
ed persons have acted as civil and military Governors, 
to-wit: 

Arturo O’Neill, from May, 1781, until November, 
of the year 1792. 

Enrique White, from August, 1793, until Novem- 
ber, of the year 1795. 

Francisco de Paula Gelabert, from May, 1796, until 
September, 1796, as ad interim. 

Vizente Folch y Juan, from November, 1796, until 
March, of the year 1809. 

Francisco Maxiliano de St. Maxent, from March, 
1809, until May, of the same year, as ad interim. 

Vizente Folch y Juan, from May, 1809, until Oc- 
tober, of the same year. 

Francisco Maxiliano de St. Maxent, from Decem- 
ber, 1809, until October, 1810, as ad interim. 

Francisco Collell, from October, 1810, until Feb- 
ruary, 1811, as ad interim. 

Francisco Maxiliano de St. Maxent, from April, 
1811, until June, 1812, as interim. 

Maurico Zuniga, from July, 1812, until April, of 
the year 1813. 

Matheo Gonzales Maurique, from May, 1813, until 
August, of the same year. 

Matheo Gonzales Maurique, from August 1814, 
until February, 1815. 

Joseph de Soto, from February, 1815, until March, 
1816. 

Mauricio de Zuniga, from March, 1816, until Sep- 
tember, of the same year. 

Francisco Maxiliano de St. Maxent, from Septem- 
ber 1816, until November, of the same year, as Gov- 
ernor ad interim. 

Joseph Masot, from November, 1816, until May, of 
the year 1818. 

Joseph Maria Callava, from February, 1819, until 
July, 1820. 

In testimony whereof, I have hereunto set my 
hand, and affixed the seal of my office at the city 
of Pensacola, this 3d day of December, in the year of 
our Lord 1828. 

JOSEPH E. CARO, 


(L. S.) Keeper of the Public Archives. 


No. 30. 

In an official communication of the 21st, I am in- 
formed by the Count del Campo de Alange that there 
having occurred a vacancy in the civil and military 
command of Pensacola by the promotion of Colonel Don 
Enrique White, the King has been pleased to confer 
the same on Lieutenant Colonel Don Vicente Folch, 
with three thousand dollars per annum, which are as- 
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signed to that charge. I inform your Excellency of his 
Royal Order for your information, it having been com- 
municated by the Minister of War to the Captain Gen- 
eral of those provinces for its compliance. God preserve 
your Excellency many years. 
St. Yldefonso, 26th September, 1795. 
GARDOQUI, Intendant of Louisiana. 
New Orleans, 3d February, 1796. 
Let this be transmitted to the General Office of 
the Army and Royal Domain for its information, and 
let there be two certified copies transmitted to this In- 
tendancy. 
RENDON. 
This is a copy of the original Royal Order which 
remains in the General Office of the Army, under 
my charge, to which I certify, and this is abstracted 
to be transmitted to the Secretary’s Office of the In- 
tendancy General, in compliance with the antecedent 
decree. 
New Orleans. (Dated as above.) 
Juan Ventura Morales. 
No. 31. 
(Translation. ) 

Letter and certificate of Governor Quesada’s tak- 
ing command of East Florida. 
I transmit to the hands of your Excellency the cer- 
tificate in proof that, on the same day, the 7th in- 
stant, on which I arrived at this port, was delivered 
to me, in consequence of the Royal Order of the 20th 
of January, of the year last past, the command of this 
city and its province, with which the immense goodness 
of the King has been pleased to reward my limited 
deserts; and I communicate it to your Excellency that 
you may be pleased to give notice thereof to the Royal 
and Supreme Council of these Indies. 

May God preserve your Excellency many years. 

St. Augustine, Florida, 13th July, 1790. 
SENOR DON ANTONIA VENTURA DE FANANIO. 

(Endorsed.—No. 80.) 
St. Augustine, Florida, 13th July, 1790. 

To the Secretary of the Royal and Supreme Coun- 
cil of the Indies, remitting to him the certificate in 
proof that the command of this city and its province 
was delivered to me on the 7th instant. 
(Enclosed in the annexed copy of a letter is the 
following original document marked O.) 
Don Domingo Rodriguez de Leon, Notary pro 
tem. of Government, War and the Royal Domain of 
this city and the province of St. Augustine, East 
Florida. 
I certify, attest, and give true testimonial, that, on 
the seventh of the present month of July, of this year, 
His Excellency Don Juan Nepomuceno de Quesada, 
Colonel of the Royal Armimes, took possession of the 
Government of this city and province and of its fort- 
resses and frontiers, from the hand of His Excellency 
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Don Vicente Manuel de Zespedes, Brigadier of the 
Royal Armies, who has been Governor and Captain 
General thereof, according to the Royal Commission 
of rank as such Governor which he presented. In proof 
of which, by order of His Excellency, I give these 
presents on common paper, the stamped not being in 
use. 

St. Augustine, Florida, 13th July, 1790. 

(A Flourish.) 

DOMINGO RODRIGUEZ DE LEON. 
Notary of Government and Royal Domain. 

Don Gonzalo Zamorano, Comptroller of the Army 
and Royal Domain, and Don Dinas Cortes, sub-officer 
of the same, certify for want of notaries, that Don 
Domingo Rodriguez de Leon, by whom the foregoing 
certificate appears signed and sealed, is such notary as 
he styles himself, faithful, legal, and worthy of con- 
fidence, follows and exercises it with approbation, and 
to such as him, full faith and credit has been given, 
and is given, judicially and extra-judicially. 

Florida. (Dated as above.) 

GONZALO ZAMORANO. 
DINAS CORTES. 


No. 32. 
(Translation.) 
Governor White’s Letter. 
Senor Captain General: 

Don Gideon Dupont, having gone to the United 
States of America in November or December, 1802, 
taking with him eleven negroes belonging to his fath- 
er, who, in April of the same year, had changed his 
abode to that country, where he died; which negroes 
had remained mortgaged in this place to answer for 
certain debts he had contracted, has now returned, 
claiming part of the lands which were granted to his 
said father, and had been since granted to others; his 
change of domicile having been public and notorious, 
and it being conformable to the 9th article of the 
edict respecting concessions of land, published on the - 
12th October, 1803, which I have transmitted to your 
Excellency in my official letter, No. 677, Index 65; from 
this incident, and the said article not providing to 
whom should belong the buildings or improvements on 
the lands abandoned or not cultivated for the two 
years prescribed in it, the doubt occurred to me wheth- 
er they belonged to the King or to him who changed 
his abode, abandoned, or did not cultivate the lands, or 
to him to whom they were last granted, and judging 
proper to hear my Assessor General on the subject, I 
transmitted to him the official letter, marked No. 1, 
to which he replied, as your Lordship will see, jn the 
document No. 2. 

The answer of my assessor has not relieved me 
from the doubt which I proposed to him, and although 
I might have insisted on his answering me categor- 
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ically, I have avoided doing so, that I might not enter 
into discussions which generates nothing but useless 
disputes in the endeavor to sustain the first opinion 
formed, and I in consequence determined what seemed 
to me most conducive to the interests of the King, and 
to the improvement of’ the Province, with a reserva- 
tion of what your Lordship may be pleased to direct, 
according to what the annexed edict, No. 3, will make 
known to you. 

Should a person be asked what punishment the 
man would deserve who committed a murder, the 
answer would properly be, that he deserved death, al- 
though he who kills in his own defense or in other 
particular cases does not deserve it. In the same man- 
ner my assessor might very well have declared to me 
his opinion, whether or not the person who is proved 
to have changed his domicile, or has abandoned or 
not cultivated the lands within the two years pointed 
out, ought also to lose the improvements which might 
be on them, without confining to the variations and 
modifications which laws or general rules may have, 
according to the circumstances which occur in the 
particular cases of those whom I expected, as did also 
the same assessor himself when, with his knowledge 
and approbation, I established the general rules of 
the said edict of 1803, which I pray your Lordship 
to have in view, as I am well persuaded that general 
laws or penalties are not always applicable to indi- 
vidual cases, although Kings and Princes establish 
them that they may serve for government of sub- 
altern Judges, who only know the facts and crimes com- 
mitted in individual cases, exacting from the observ- 
ance, except when cases occur distinct from those 
which are present to the mind of the legislation. 

Besides the analogous reasons which I have stat- 
ed in my official letter, No. 1, for considering the im- 
provements referred to; on abandoned or uncultivated 
lands as belonging to the King, I rest on another very 
powerful one, inasmuch as it interests the increase 
and improvement of agriculture, which is, that many 
continue working lands which perhaps they would 
abandon if they knew that they would have to be paid 
for the improvements by the individual to whom they 
were subsequently granted. On the other side, it be- 
ing determined that they should lose the lands as a 
punishment for their abdication and carelessness, in 
abandoning them for two successive years, it appears 
a necessary consequence that the lands which are the 
principal, reverting to the Royal Patrimony the im- 
provements, which are necessary, should follow the 
same fate, although it would be convenient that the 
Government should be able to give them to the person 
who may solicit the lands, if his merit and circum- 
stances entitle him to said favor, which will serve 
as an incitement to agriculture. Surprised to see that 
Dupont considered himself to have a just title to re- 
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claim lands, which, if his father, by going to the Unit- 
ed States, had not abandoned, would not be heredi- 
tary until after ten years of uninterrupted cultiva- 
tion, they are conceded to the grantee in absolute prop- 
erty, in which respect Dupont is deficient; and con- 
vinced that to listen to such pretensions would give 
occasion to numberless law suits, disturbing the quiet 
of good and bona fide settlers who would not feel se- 
cured in their lands, even though they had possessed 
and cultivated them for successive years, and built 
houses on them, the circumstances under which this 
individual claims are particularly objectionable, as 
after having taken the oath of allegiance on the 3d 
June, 1802, and having had granted to him, on the 
same day, seven hundred acres of land for 25 negroes 
which he offered to introduce into the P_rovince, he 
returned to the United States, where he has constant- 
ly resided with his mother and sisters, and returned 
here solely for the purpose of asking for the lands of 
his father, and selling them, as he explains in his 
petition, not with a view of establishing himself in the 
Province, as is proven by his not having negroes in 
it, or having brought with him even one of the 25 
which he offered. 

It may be further remarked, that the greater part 
of the lands claimed by Dupont were formerly grant- 
ed to others; and attending to such pretensions as his 
would be the cause of hindering individuals from ask- 
ing for lands, although they should see them unculti- 
vated, lest they might be dispossessed of them, or ex- 
posed to an expensive law suit, I have determined in 
order to cut up by the root these inconveniences and 
abuses, restrained in a great measure by the said edict 
of 1803, to transmit to the King the memorials pre- 
sented by Dupont on this occasion, with a certain plan 
in which I propose and establish the circumstances 
which ought to occur in the new settlers that they 
may be considered as such, and in consequence enjoy 
the favors dispensed to them. The manoeuvers undue 
and intrigues of a great number of those who, only in 
name and from having taken the oath of fidelity, style 
themselves new settlers, exact all the attention of the 
Government. There are individuals of this class, who, 
having taken the oath, absent themselves from the 
province, and at the end of two or three years return 
with considerable cargoes, which they introduce with- 
out payment of duties, which expeditions they repeat, 
until tired of this rotation they disappear without 
having been in the Province two successive months; 
others are married, come and go without bringing their 
families; others, like comets, make their periodical 
revolutions until they disappear altogether ; others hire 
out their lands which were granted to them, and go 
strolling about: others absent themselves as soon as 
the lands are granted to them for the negroes they 
declare they possess, and at the end of years return 
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asking for them without having brought any negroes 
with them, at a time when they are regularly granted 
to others. Lands are granted to others for the num- 
ber of white and black workmen they offer, and then 
sending off the white people, and selling or hiring out 
the negroes in different employments than those of 
the field, the lands remain desert and uncultivated; 
others become subject to take off cargoes of cedar 
wood, and the cargoes being finished there is an end 
to the allegiance. Finally, Senor Captain General, this 
Province has more the appearance of an American fac- 
tory or Colony than a Spanish Province. It is a matter 
of deep regret to me that there is no Spanish individ- 
ual whom I can commission to examine and consult 
with on the measures necessary for my decisions, since 
those who have some intelligence and are of any char- 
acter step aside and enter into speculations, and oth- 
ers prostituting themselves for the vile gain produced 
to them by the forming petitions and memorials, (as 
there are no regular professors here, all set up for 
Attorneys and Advocates,) patronize and favor the vil- 
lainies and intrigues of these Knights of the Post, fo- 
menting and fostering lawsuits and _ processes for 
whomsoever they can, all the profit redounding to 
themselves and the notary, and comprising the parties 
who find themselves obliged to seek for money to pay 
the costs, and for the work of their protectors by 
means not very regular, which again produces new 
lawsuits, forming in this manner a circle of dissen- 
sions which cease not until the ruin of the litigants 
is accomplished. 

As these evils produce effects diametrically oppo- 
site to the intentions of the King, who so much de- 
sires the increase of the Province in its population, ag- 
riculture, and commerce, I have collected, in my plan 
referred to, all that after mature reflection I believe 
would contribute to the sovereign intentions, under 
present circumstances, and according to the experience 
which I have acquired during the nine years of my 
being on this post. May God preserve your Excellency 
many years. 

St. Augustine, the 17th April, 1805. 
Senor MARQUES DE SOMERUELOS. 


No. 33. 
(Translation.) 

Governor Estrada to the Captain General respect- 
ing a Grant of Lands within the Indian boundaries. 

MOST EXCELLENT SIR: With my official letter 
of the 26th June last I stated to your Excellency that 
I was taking the necessary information to complete the 
report required by your Excellency on the memoriai 
and plan presented by Don Cristoval Gios, for the set- 
tlement of the South Coast of this Province; which re- 
port is as follows: 


Don Cristoval Gios, a native of New Orleans, asks 
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the King for the gratuitous concession of a territory 
situated on the west coast of this province from 29 
degrees to 24 degrees 54 minutes with an extent from 
the coast to the interior of 15 leagues. By the nicest 
calculation, this territory comprises six millions and 
a half of acres, English statute measure, which is used 
in this province. 

1. The plan begins by bringing to the notice of the 
Government, that there are on that coast the three 
ports of Espiritu Santo, Carlota, and San Carlos, which 
if settled and fortified would serve as defense and re- 
union against any hostile attempt; a truth which needs 
no demonstration. . 

2. The said plan goes on, that it would also be ad- 
vantageous to the province that the Indians in these 
neighborhoods should be civilized and that a high road 
be opened from the bay of Espiritu Santo to St. Aug- 
ustine, between which points no communication exists 
at present. 

3. He finally concludes with the undeniable fact 
that the province and Royal Treasury would also de- 
rive much advantage from the cultivation, rearing of 
stock, fisheries, and the timber and naval stores which 
would be drawn from this establishment. 

I have understood that in the office of the Cap- 
tain General should exist the reports made by Senor 
Don Vicente Folch, in the year 179—, respecting the 
three ports referred to by the petitioner, said officer 
having been commissioned by the most Excellent Lord 
Don Luis de las Casas, by order of the King, to make 
plans of said coast, and examine carefully the points 
proper for establishments, so that nothing would re- 
main to be further added on the subject, having before 
you said report, and that made to your Excellency by 
Senor Don Enrique White, deceased, on the 3d of No- 
vember, 1809, Letter No. 1206, in consequence of a 
similar petition made by Don Reynal Keene. 

That the civilization of the Indians of those parts 
would be beneficial to this province, is undoubted; but 
as Don Cristoval Gios does not mention the means 
to be used for obtaining so laudable an end, I may be 
excused from discussing the subject; still I cannot but 
observe to your Excellency, that this Government has 
never lost sight of this object, and I am of opinion that 
it can only be brought about by time. Man, in the 
savage state, approximates slowly to a state of civili- 
zation; and from what I have observed, and the infor- 
mation I have received, these Indians will, in a short 
time, be obliged to apply themselves to grazing and 
tillage, from the scarcity of game. They already pro- 
vide this city with the fresh meat consumed here, and 
many Indians have over a thousand head of cattle. The 
savage who, from a hunter, becomes a herdsman or 
laborer, has passed the most arduous step towards 
civilization, and, but that the nation is now engaged 
fighting for existence with the tyrant of Europe, and 
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consequently cannot spare funds from its defense for 
an enterprise of this nature, it would be easy for me to 
show your Excellency that the only way to accelerate 
the civilization of the red people would be to continue 
as hitherto, giving them a fair commerce and provid- 
ing them, from time to time, with the implements 
of labor they may want, and especially to appoint a 
resident Indian Agent, as the Anglo-Americans do, who 
would instruct them, by his intelligence, and by his 
example, in agriculture; but this must be reserved for 
more happy times. 


What Don C. Gios says in the third paragraph, is 
undeniable; but the objection arises, that he does not 
point out the means by which he proposes to execute 
so vast a project as the populating such an extensive 
country. The eastern coast of this province is three- 
quarter part uninhabited, although every imaginable 
facility has been extended to the numerous settlers. 
Here lands are given gratis, and the title of proprietor- 
ship, after ten years of uninterrupted cultivation; and 
many or the greater part of the natives and foreigners 
already established, or who may come to establish 
themselves, would purchase them rather than delay the 
ten years (a provision of this government) for the pur- 
pose of enjoying at once the advantages of the abso- 
lute dominion to make use of them at will. All as I 
have represented to your Excellency at length in my 
representation, dated the 19 June last, letter 26. Here 
the new settler introduces all his property free of 
duties, and will also meet aid which Don Cristoval Gios 
cannot afford them; so that if any of His Majesty’s 
subjects are desirous of emigrating to the American 
dominions they will find lands here as fertile as those 
of Espiritu Santo, and a Government already estab- 
lished capable of assisting and protecting them. 


But the greatest objection to the project of Don 
Cristoval Gios remains to be examined, and it is, that 
the lands he asks the cession of are not public; they are 
the property of the Indians, who look with much inter- 
est to any usurpation of them, however small it may 
be. The preservation of their lands is one of the bases of 
our friendship with them; and in all the harangues 
pronounced by the Governors of this Province, they 
have always promised the same treatment and privi- 
leges they had under the British Government. The Gov- 
ernment ruled the land as a sovereign, but left the 
Indians the property of the soil, except those places 
which they had acquired from the aborigines by pur- 
chase, or by a solemn treaty made with the Chiefs. 
The Anglo-Americans follow this same rule with the 
Indians who are under their dominion, and it is cer- 
tain that the same rule has been religiously observed 
in the two Floridas, no white man being permitted to 
purchase land from the Indians without the interven- 
tion of the Government, to prevent frauds, and pro- 
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hibiting strictly that any person should establish him- 
self in the territory known as theirs. 

In virtue of this, I am of opinion, that, unless Don 
Cristoval Gios obliges himself to purchase from the 
Indians the lands he pretends to, and that said pur- 
chase is made with the knowledge, and in the presence 
of this Government, and interpreters appointed by it, 
his project is rather directed to compromise the tran- 
quility of this province, and, therefore, that perpetual 
silence on the subject should be imposed upon him. God 
preserve your Excellency many years. 

Most Excellent Sir. 
JUAN JOSE DE ESTRADA. 
To the Most Excellent Lord Marquis de Someruelos. 
St. Augustine, Florida, July 29, 1811. 


No. 34. 
(Translation.) 

From the Captain General, answering that the 
proposal for alienating public lands cannot be acceded 
to being prohibited in several Royal Orders. 

Havana, 14th September, 1811. 

I have seen the letters of your Excellency, Nos. 26 
and 37, relative to the proposition, that, under present 
circumstances, it would be useful to alienate to new 
settlers the public lands of that Province on the terms 
which it expresses. And, in answer, I state to your 
Excellency that such alienation of lands cannot take 
place, as, by a Royal Order of the 14th of November, 
1804, the admission of citizens of the United States 
into the Floridas is prohibited; and, by another of the 
3lst March, 1806, that the sales of lands, which were 
made to foreigners in West Florida, should, under no 
pretext, be continued. 

God preserve your Excellency many years. 

EL MARQUIS DE SOMERUELOS. 
To His Ex. the Governor pro tem. of East Florida. 


No. 35. 
(Translation.) 

Letter to the Governor of Florida, containing the 
Royal Order that the laws of the Indies respecting 
lands should be observed. 

The King, desirous to prevent the doubts which 
have begun to be raised by reason of the Decree of 
the 4th of January of last year, relative to the dis- 
tribution of lands, and that all disputes may disap- 
pear, which have arisen from the forgetfulness and 
want of observance of the provisions of the laws of 
the Indies and the ordinances of the Intendants, with 
serious injury to the Royal Treasury and the propri- 
etors, who, agreeably to the same, have legally acquired 
them, has been pleased to command that the Intendant 
comply exactly with what is directed in said ordi- 
nances respecting the alienation of lands, the proceeds 
of which, as well as of the expenses of the same; and 
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that in their tribunals they attend to what is pre- 
scribed in the laws of the Indies, and particularly in 
the Royal Instruction of the 15th of October, 1754, 
not admitting the least recourse of a corporation or 
town against those lands which, being already laid off 
and measured, should be adjudged to their owners in 
virtue of a title of gift, composition, or purchase, as it 
is His Majesty’s desire that interpretations to the 
contrary of this command should in no manner preju- 
dice his royal interests, nor those of his loyal subjects 
in these dominions, which I communicate to your Ex- 
cellency by Royal Order, for your information, and that 
you may command its punctual execution. 

God preserve your Excellency many years. 

GONGORA. 

To His Excell’y, the Governor 

of St. Augustine, Florida. 


No. 36. 
(Translation.) 

The Governor of East Florida to the Marquis Som- 
eruelos. 

MOST EXCELLENT SIR: The deplorable condi- 
tion in which this place and Province are at the pres- 
ent time, and the fact that out of the one hundred 
and fifty-one thousand and thirty-one dollars four 
reals, annually appropriated, nine hundred and twenty- 
five thousand one hundred and thirty-three dollars and 
one and a half reals were due to them at the end of 
April last, compel me to devise some means of relief 
from the embarrassments in which they are constanily 
involved from the want of funds necessary to supply 
their immediate wants, such as the purchase of pro- 
visions, the pay of the 3d Battalion of Cuba, annual 
presents to the Indians, and the discharge of the ac- 
cumulating dues to the officers of the Royal Treasury, 
invalids, Florida pensioners, and to the heads of fam- 
ilies of those settlers who are entitled to daily alms 
and stipend, and whose clamors are so continual, that 
they would move the most obdurate heart with com- 
passion. 

The greater part of the commerce of this Prov- 
ince at the present time is carried on in British ves- 
sels coming to the port of Fernandina, Amelia Island, 
for the purpose of taking timber, and carry it to Eng- 
land, paying the slight duty of 714 per cent levied 
upon a moderate valuation; this timber is felled by the 
inhabitants wherever they please, without any restric- 
tion; and the Americans, our neighbors, receive the 
benefit of the greater portion, without paying any 
duty to us, as they cut the timber clandestinely; and 
to this is added the inconvenience of the impractic- 
ability to prevent it, on account of the desert state of 
the country where said timber is found. 

I am of the opinion that in order to secure the 
King that which belongs to him, some useful provisions 


might be made for the welfare of this Province; and 
it is this: that as in West Florida, where, in order to 
assist the Royal Chest which perhaps, is not so em- 
barrassed as this, a determination has been adopted 
to sell, indistinctly, to natives and foreigners, the roy- 
al lands, according to their quality, the same system 
be likewise established here, of aliening to the new 
colonist, now admitted, or hereafter to be admitted, 
agreeably to what has been provided by His Majesty 
in his Royal Orders. The lands are given gratis to 
such as, possessing the requisite qualifications, come 
to settle thereon, but, in consequence of a Govern- 
ment disposition, the title to the property is not con- 
veyed, until after the completion of ten years of un- 
interrupted possession and cultivation: this practice is 
injurious, because the time is too long, during which 
they cannot dispose of the land granted to them in 
proportion to the number of their families and slaves, 
and because, in case of diplomatic changes, they could 
not establish in proper form their legal right of prop- 
erty, which would expose them to lose the improve- 
ments they might have made thereon. If the Royal 
lands could be purchased by the persons above men- 
tioned and by the inhabitants already settled, who, I 
have no doubt would do so, in order not to incur the 
delay of ten years above referred to, this great ob- 
stacle would be removed, and many more new settlers 
would come, who, on receiving immediately their title 
to the property, would value the land at the price of 
their money, and improve it so as to derive some 
benefit therefrom, whence would result: the improve- 
ment and advancement of the country itself, an ac- 
cession to the Royal Treasury, and a check, in some de- 
gree, upon the Americans, availing themselves of what 
belongs to us, since each colonist would take good care 
that his property should not be carried away. 

The means which I propose to your Excellency is 
not solely for the advantage of the country and the 
relief of the unhappy state of the Royal Chest, but aiso 
for the improvements of the unfortunate circumstances 
in which the nation stands at the present time: for it 
is necessary that her great resources should be ap- 
plied to sustain her and to meet, by some means or 
other, her immense charges and expenses, not by op- 
posing in any manner the will of the Sovereign who 
wishes to promote and advance his royal interests by 
all possible means; but it appears to me, on the con- 
trary, that his Royal Intentions would be fulfilled by 
the increase of this Province and the relief of his Roy- 
al Treasury. If, therefore, your Excellency should be of 
the opinion that the measures proposed above will 
meet the approbation of His Majesty, I hope I shall 
merit yours, by carrying them into effect. 

God preserve you many years. 

St. Augustine, Florida, 19th June, 1811. 
To His Ex. the Marquis of Someruelos. 
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Marquis Someruelos to the Governor of East Flor- 
ida. I have seen your letters No. 26 and 37, suggesting 
the expediency, in the present circumstances, of alien- 
ing the Royal Lands to the new settlers in this Prov- 
ince, within the term therein expressed; and I have to 
state, in reply, that such alienation cannot be made, 
on account of the prohibition, by Royal Order of the 
14th November, 1804, of the admission into the Flor- 
idas of citizens of the United States; and by another 
order, of 31st March, 1806, of the continuance, on any 
pretense whatever, of the sale of lands to foreigners 
who happen to be in West Florida. 

‘ God preserve you many years. 
MARQUIS DE SOMERUELOS. 
Havana, 14th September, 1811. 
To the Governor ad interim of East Florida. 


No. 37. 
(Translation.) 

Proceedings of the Provincial Deputation at Ha- 
vana, respecting East Florida lands. 

I certify that at a session of the Provincial Depu- 
tation held the day of this date, President the most 
excellent Lord the Captain General, Superior Political 
Chief of the Province, proceeding to discuss the ex- 
position made on the 27th of July, in favor of East 
Florida, by the Deputy from thence, Don Fernando de 
la Maza Arredondo, whose opinion was supported by 
that of the 31st, made by Senor Don Juan Bautista de 
Gulianena, stating that said favors were of the high- 
est consequence to East Florida, which he represented; 
the first proposition, conceived in the following terms, 
was read: 

1st. “That to those loyal residents and inhabitants 
who, with so much patriotism, have defended the city 
of St. Augustine, Florida, during the last seige, from 
March 1812, to May 1813, there be granted, in ab- 
solute dominion of proprietorship, six caballerias of 
land to each head of a family; three to each individual 
of it; and the same to the slaves.” 

The deputation bearing in mind the several laws of 
the Indies which grant to the settlers of these coun- 
tries the right in proprietorship of the lands which they 
are able to cultivate, which favor has been lastly rati- 
fied by several Royal Letters Patent and Orders in 
favor of the colonists who desire to establish them- 
selves in both Floridas, and judging that our Govern- 
ment ought not less to favor those soldiers and citi- 
zens who, for the space of fifteen months, have sut- 
fered all the calamities of a rigorous seige, amongst 
whom are many who, existing in these Provinces since 
they were restored to Spain by the peace of 1783, ought 
to be considered as settlers of them, it is agreed that 
notice be given to the Councils (Ayuntamientos) of 
both Floridas that they announce to their respective 
townships (pueblos) that vacant and public lands are 
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to be distributed according to the provisions of the 
Decree of the 4th of January of the present year, that 
they shall proceed to solicit the designation of the 
portions of land which can be cultivated by the sol- 
diers who have distinguished themselves; the inhab- 
itants not proprietors, who desire to apply themselves 
to agriculture; the countrymen who have contributed 
to the defense of the country in the present war; and 
the creditors of the Public Treasury whom it may 
suit to receive lands in compensation for their credits; 
which instances the Councils will remit to this Depu- 
tation, designating the portion of land they may deem 
proper to grant to each individual, in order, when seen, 
to proceed according to the said Decree. 

(Here follow regulations for the trade of Amelia 
Island, &c., but having no reference to lands.) 

This proposition was unanimously approved of 
without discussion, and with the same unanimity it was 
agreed that a certified copy of this act, and the ex- 
position made in the session of the 27th July by Senor 
Don Fernando de Arredondo, be officially communicat- 
ed to the most excellent Lord the Captain General, Su- 
perior Political Chief of both Floridas, recommending 
to his Excellency, that, inasmuch as it interests the 
general good of the nation, and in particular of these 
inhabitants, his Excellency will permit the immediate 
execution of what the Deputation proposes, for the 
purpose of improving the favorable circumstances 
which at present concur in those places for the pro- 
motion of industry, and, in the meanwhile, consult His 
Majesty for the Royal approbation. 

Havana, 21st August, 1813. 
APODACA, 
AGUILAR, 
FERREGUR, 
AGRAMONTE, 
ESTRADA, 
QUESADA, 
MEZA, 
ARREDONDO, 


GULIANENA. 
Tomas Romay, Secretary. 


No. 38. 
(Translation.) 

Copy of Governor White’s letter announcing his 
having taken command of East Florida. 

(Endorsement.—St. Augustine, 20th July, 1796.— 
To the Supreme Council, communicating that he has 
taken possession of this Province, as expressed in 
the annexed copy, on the 6th of last month. Prin- 
cipal and duplicate.) 

Having arrived here on the 5th ultimo, and on 
the next day, the 6th, as expressed in the annexed 
attested copy, having taken possession of the com- 
mand of this Province, with which the generosity 
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of the Sovereign has been pleased to honor my small 
merits, I communicate it to your Excellency for your 
information, and in order that you may be pleased to 
give advice of it to the Supreme Council, whose or- 
ders, and those of your Excellency, I shall obey with 
all possible punctuality. 

God preserve your Excellency many years. 
St. Augustine, 20th July, 1796. 
Senor Don Francisco Cerda. 


No. 39. 
(Translation.) 

Letter from the Captain General to the Governor ; 
communicating the Royal Order for the encourage- 
ment of the trade in Naval stores, plank, &c. 

Havana, 4th March, 1815. 

Under date of the 31st of July last, his Excel- 
lency the Minister of the Treasury says as follows: 

“IT have communicated to the King your Excel- 
lency’s letter of the 17th of November, 1812, No. 8. 
On having urged the Governor of East Florida, and 
Commandant of West, to procure means of assist- 
ance for the Royal Treasury, promoting for this pur- 
pose the trade in Naval Stores, masts, staves, boards, 
and plank; and, in consequence, His Majesty approves 
of said measures, it being his Royal will that your 
Excellency use every means for the encouragement 
of this branch of trade to the benefit of the in- 
dustry and commerce of that country. Which by 
Royal Order I communicate to your Excellency for 
your information and that it may be complied with.” 

Which I transmit to your Excellency for the 
execution of it on your part. 

God preserve your Excellency many years. 

APODACA. 
To His Excellency the Governor 
of East Florida. 


No. 40. 
(Translation.) 

Juan J. Estrada appointed as Governor pro tem. 
June 3d, 1815. 

In the city of St. Augustine, Florida, the third 
of June, one thousand eight hundred and fifteen, your 
Excellency, Don Sebastian Kindelan and O’Regan, 
Knight of the Order of Santiago, Brigadier of the 
Royal Armies, Political and Military Governor of this 
city and its Province, for His Majesty, being in the 
hall of his office, accompanied by Don Manuel de 
Castilla, Captain of the third Battalion of the Infantry 
Regiment of Cuba, which garrisons this said city, 
and accidental Commandant of it, the other, Captain 
Don Gil Jose Pacot, not being present, from being 
sick, as the only persons of the same rank in said 
battalion who exercise in virtue of the Royal Order 
the functions of Magistrates, I, the undersigned notary 


of Government being also present, the Council (Ca- 
bildo) was constituted in said Hall, from having no 
Council house, Senor Don Juan Jose de Estrada, Lieu- 
tenant Colonel of the Royal Armies, Commandant of 
the third Battalion of Cuba, having produced an of- 
ficial letter from the most Excellent Lord the Captain 
General of Cuba and the two Floridas, dated the 9th of 
May, last, in which he is appointed provisionally to 
the command of this Government as soon as His Ex- 
cellency makes the delivery of it to him, which he is 
directed to do by a despatch of the same date. In con- 
sequence of which he was introduced into the posses- 
sion of said post, provisionally, His Excellency giv- 
ing it to him in the regular manner, and with the 
formalities usual on such occasions. And for the due 
proof thereof he ordered these presents to be extend- 
ed, and attested copies furnished to His Excellency and 
his Honor in due form. And they signed this which 
I attest. 

SEBASTIAN KINDELAN, 

JUAN JOSE DE ESTRADA, 

MANUEL DE CASTILLA. 
Before me, Juan de Entralgo, 
Notary of Government, pro tem. 

This is conformable to the original which exists 
in the book of the Cabildo in my charge, to which 
I refer, and in compliance with orders sign and seal 
this present attested copy on one leaf of common 
paper, the stamped not being in use. 

St. Augustine, June 3, 1815. 
(A flourish.) 
JUAN DE ENTRALGO, 

Notary pro tem. of the Government and Cabildo. 


No. 41. 
(Translation.) 

Governor Coppinger’s Commission. 

Don Ferdinand, by the grace of God King of 
Castile, Leon, &c. 

Whereas, attending to the services and merit of 
you, Don Jose Coppinger, Colonel of my Royal Armies, 
I confer on you the Government of the city of St. 
Augustine, and East Florida, which is vacant by the 
departure of Don Sebastian Kindelan. 

I therefore command the Captain General of the 
two Floridas, that, having first taken the oath be- 
fore him, and of which you are to remit an attested 
copy, he give proper orders that you be put in pos- 
session of said Government, preserving to you, and 
causing to be preserved to you, the honors, favors, pre- 
eminences, and exemptions, which, by virtue of this 
post, appertain to you, and should be well and com- 
pletely preserved; and I order all superior and in- 
ferior officers and soldiers, of Infantry, Cavalry, Drag- 
oons, Militia, and other Military, who reside or 
shall reside in the said Province, that they re- 
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spect and recognize you as such Governor; and I order 
those who should obey you from rank or martial 
laws, that they comply with, keep, and execute, the 
orders which you shall give them for my service by 
writing and verbally, without reply or any delay, and 
you and they have to be under the orders of the said 
Captain General, or of the person who may succeed 
him in his charge; and you shall have particular care 
to advise him of what may be proper, for the secur- 
ity and defense of the said Province, that he may 
give me an account of what shall be offered to him; 
and provide what may be proper, for such is my will; 
and that the Minister of my Royal Domain, to whom 
also belongs the corresponding order, that he take 
a copy of this commission in the principal Comptroller’s 
office, where you shall have a register made out 
with the pay of four thousand hard dollars per an- 
num. An attested copy of which is to be given to you 
according to the provisions of the circular order of the 
twelfth of July, one thousand eight hundred and twelve, 
and for the compliance and execution of all that is 
referred to I have ordered the present commission to 
be despatched, signed with my Royal sign manual, 
sealed with the secret seal, and countersigned by the 
undersigned my Secretary of States, and of the Gen- 
eral Department of War. Given at the palace, the 
23d of September, 1817. . 
I, The King. 

(L. 8.) 

Francisco de Iguia. 

Your Excellency, will confer the Government of St. 
Augustine and East Florida on Don Jose Coppinger. 
Havana, 26th of January, 1818. Let His Majesty’s 
orders in this Royal Commission be complied with. 

JOSE CIENFUEGOS. 

Let a copy be taken in the office of the Comptrol- 
ler General for North America. 

JOSE DE TEXADA. 
Madrid, 6th October, 1817. 
Havana, 4th of March, 1819. 

Let a copy be taken, and a register made out in 
the general offices of the Army and Royal Domain 
in this Capital, and in those of St. Augustine, Florida. 

ALEXANDRO RAMIREZ. 

A copy was taken, and register made out in this 
office of the Comptroller General of the Army and 
Royal Domain. 

Havana, 4th December, 1819. 

Only from the indisposition of the Senor Comp- 

troller. 


CLAUDIO M. De PENNILLOS. 


St. Augustine, 2d April, 1819. 
Let a copy be taken, and register made out by the 
Royal officers of this city. 


COPPINGER. 
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A copy was taken, and a register made out in 
those principal offices in our charge. 
St. Augustine, 2d April, 1819. 
TADEO DE ARRIBAS. 
Gonzalo Garcia De Prado. 


No. 42. 

Senor Governor: Don Nicholas Garrido, General 
Attorney of the most Excellent Lord, the Duke of 
Alagon, sets forth to your Excellency, that, wanting 
for the purposes which may suit him, to have in his 
possession an attested copy of the proceedings in- 
stituted in this city, in explanation of the donations 
of lands, at his solicitation, and of which a record 
was made he prays your Excellency will be pleased 
to order that it be delivered to him from the office 
of the Notary of this Government, as speedily as 
possible. 

St. Augustine, 5th February, 1819. 
NICHOLAS GARRIDO. 
St. Augustine, 5th February, 1819. 

Let it be granted. 

Coppinger. 

Before me. 

Juan de Entralgo, Notary of Government. 

In St. Augustine, on the same day, month, and 
year, the foregoing decree was made known to Don 
Nicholas Garrido, which I attest. 

ENTRALGO. 

Senor Governor: Don Nicholas Garrido, in the 
name of the most Excellent Lord the Duke of Ala- 
gon, Grandee of Spain of the first class, and Captain 
of the King’s body guard, as his Attorney in this 
East Florida, sets forth: That the royal letters pat- 
ent of the 6th of February, of this year, express, that 
His Majesty granted rents unto the aforesaid Lord 
Duke of Alagon, in full property, for himself and his 
heirs, all the uncultivated lands in East Florida, which 
are not granted, and comprise the rivers St. Lucia, 
Hijuelos, and St. John, on both coasts, east and west, 
with the adjacent islands, from twenty-five degrees 
to thirty and a half of latitude, inclusive, with the 
object that this province may enjoy the advantages 
of which it is susceptible, in favor of its population, 
agriculture, industry, and defense and security of its 
coasts, all of which is loudly called for. To carry 
into due effect, in a clear and exact manner, the spirit 
of this royal resolution, to shun for the present, and 
in future, interminable claims, law suits, and disputes, 
which would originate amongst a number of individ- 
uals who believe themselves with a right to large por- 
tions of land, which are not in actual cultivation, and 
which have been granted to them by Your Excellency 
or by your predecessors at different periods, from the 
first royal order of the year one thousand seven hun- 
dred and ninety, and the others which have made and 
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prescribed rules and conditions limiting such grants, 
and lastly, to have a basis on which to rest, and with- 
out which it would not be possible to move in the vast 
undertaking, which the Lord Duke has placed in my 
care, I find myself under the absolute necessity of 
restoring to your Excellency, whom His Majesty or- 
ders and charges, according to the laws which gov- 
ern in the matter, to aid effectually the execution of 
said grant, taking all the measures which lead to its 
due effect, in order that your Excellency be pleased 
to determine on the following particulars, and to make 
a specific explanation which, according to the royal 
mandates, may be expected from the justice and at- 
tention of your Excellency, and is necessary, in order 
that the proprietors, or intended proprietors, of the 
lands which are not in cultivation, may know the 
right which they have or cease to have over them; 
and the germ of claims, so injurious to the progress 
of an undertaking of this class, may be destroyed 
forever. First. At what time did the assignment of 


lands commence? Second. How titles of proprietor- 


ship on lands should be considered? What circum- 
stances characterize them? How is this right to lands, 
which have not been cultivated since they were grant- 
ed, acquired; and what difference is there between 
these and the certified papers which accredit that the 
individual possessing them has had lands decreed to 
him, as is the case with a multitude of persons? What 
consideration then do these papers deserve, and what 
right may they have to claim under them? Third. What 
is the sum total of acres in what are called titles of 
proprietorship? Fourth. In what situation will those 
be, who, holding these titles of proprietorship, may 
not have complied, or do not continue to comply, with 
the conditions prescribed by the royal orders respect- 
ing the donations of land, the principal object of which 
has always been cultivation, and under which they 
have been always granted to them? Fifth. Have those, 
who are provided with such titles, or others, power to 
alienate the lands which have been granted to them? 
Sixth. Can those individuals allege any right, who in 
virtue of legal titles of proprietorship, took posses- 
sion of the lands which were assigned to them, cul- 
tivated them for some time, and afterwards left them, 
and suffered them to remain uncultivated, when no 
cause existed in the province to prevent their return- 
ing to them? Seventh. In what manner are those con- 
cessions considered which were made to foreigners, 
or natives, or large portions of land, who have disap- 
peared, carrying with them their documents, without 
having cultivated, or even seen, the lands granted 
to them? Eighth. Can those persons, to whom assign- 
ments of large portions of territory have been made 
for the establishment of factories, such as water or 
steam mills, who did not then comply, nor have not 
since presented themselives, to establish their ma- 
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chinery, (allowing that none exists in the province 
which is known,) be considered now or in future with 
any right? If, in a space of time, such as has elapsed 
until now, they have not established their works, will 
there be any reason why said lands should not be 
declared open, and revert to the class of public lands” 
Ninth. The allotments of lands made for rearing cat- 
tle, are in the same case, and exact the same de- 
cision. After your Excellency has attentively consid- 
ered and explained these particulars, forming such 
a determination on each of them as you may judge 
proper, as the authority immediately charged by His 
Majesty to comply with the royal precepts, and the 
organ through which they are to receive their due 
execution and effect, I request your Excellency will 
be pleased to announce to the public of this city the 
result of your determination, by means of an edict, 
as has been done at other times, which, prescribing 
limits and rights according to equity and justice, to 
which the mass of proprietors and pretenders to lands 
shall adhere, I may put in operation those belonging 
to the most excellent Duke of Alagon, and by this 
means the enterprise would not be interrupted and em- 
barrassed as it would be at every step by a host of 
claims, should not the decision of your Excellency 
be made, which is the only one that can fix my ideas 
on the subject for the advantage of the enterprise. The 
object of this representation is nothing more than to 
solicit the establishment of a system, which, resting 
on reason and justice, may serve me for a rule in the 
whole circle of the commission, and your Excellency 
will agree in the necessity of establishing it; but if 
only one side treats of avoiding reclamations, each 
person having a right to know what his rights are 
according to the royal decrees, on the other, I assure 
myself, that every consideration on the part of your 
Excellency will only be extended in favor of the poor 
individuals who have performed services to the prov- 
ince, and His Majesty has been pleased to grant them 
a corresponding quantity of land by his late royal 
order on the matter. This can offer no difficulty, as 
there is no property in this case which merits so much 
respect, as what has been justly assigned to a person 
who has served his country, and is in indigence. Foi- 
lowing up this same principle, and the instructions 
given me by the Lord Duke of Alagon, with particular 
attention and charge, I shall do all in my power for the 
benefit of these people in the discharge of my com- 
mission. Your Excellency will also be pleased to order 
that I shall be furnished with a copy of the royal or- 
ders which govern on the matter of concessions of 
lands; the regulations which prescribe forms for the 
allotments of lands; and the edict on lands of the’ 
twelfth of October, one thousand eight hundred and 


three, the knowledge of the laws which have governed 


i 
q 
i 
i 
| 
4 
> 
4 
A 
ig 
; > 
i 
By 
— 
i 
a 
| 
| 
i 
4 
gays 
~ i 
} 
| 
ig 
- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 241 


on the matter, being indispensable for the extension 
and opening this commission. 
St. Augustine, Florida, Sept. 13, 1818. 
NICHOLAS GARRIDO. 
St. Augustine, Florida, October 14, 1818. 
Let it be passed to the Auditor of War. 


To His Excellency the Governor, Political and 
Military, &c. 


To proceed with proper effect, and determine as 
to the particulars referred to by Don Nicholas Garrido 
in this memorial, I have occasion to have annexed to 
it the Royal Letters patent of the 6th of February, 
of the present year, which declares the grant of va- 
cant lands in this province made by His Majesty to 
the most excellent Lord Duke of Alagon. The Royal 
order of the year one thousand seven hundred and 
ninety, which commenced the said grants to private 
individuals of this place and all the others which may 
have been afterwards made on the subject, including 
the edict of the twelfth of October, one thousand eight 
hundred and three, your Excellency will please order 
it so, and, being done, have all returned to my study. 
St. Augustine, Florida, Sept. 16, 1818. 

RUPERTO SAAVEDRA. 
St. Augustine, Sept. 17, 1818. 

The preesnt notary will place in continuation a 
copy of all the documents to which the Auditor of 
War refers, in his foregoing decree, applying to the 
office of the Secretary of the Government that he 
may exhibit for the purpose those which are not in 
his own office, and it being done, return the proceed- 
ings to the consultation. 

COPPINGER. 

Before me, JUAN DE ENTRALGO, Notary of 
Goverment. 

In St. Augustine, on the same day, month, and 
year, the foregoing decree was made known to Don 
Nicholas Garrido, which I attest. 


ENTRALGO. 


(Translation.) 

Don Juan Nepomuceno de Quesada, Colonel of the 
Royal Armies, and Commander in Chief of this City 
and Province of St. Augustine, Florida, by His Majesty. 

Florida, Nov. 20, 1790. 

Whereas, by the last packet which arrived at this 
port, His Excellency the Captain General of this Prov- 
ince encloses me, under date of the 29th of Novem- 
ber, of the last year, the following Royal order: 

In virtue of which I order the same to be publish- 
ed for the present that it may be known to all, be- 
ing understood that only those shall be admitted as 
resident settlers, who, besides their good conduct, and 
honorable proceedings, are good farmers and mechan- 
ics, who are beneficial to the settlement and advance- 


ment of the Province, for which purpose there shall be 


granted them the gifts set forth in the inserted Roy- . 


al order. It is also made known to those who have ob- 
tained lands, in the mean time. from this Government, 
that they present themselves to the same, within the 
space of two months, for the purpose of asking and 
obtaining the requisite title of property from the of- 
fice of the Government Secretary, from whence the 
necessary orders will be issued. after having regis- 
tered the same in the Notary’s office. 
And that it may serve as an incitement to all, 
I order, according to the powers I am vested with, 
and make known for the present, that the grants of 
one hundred acres to each father of family, and fifty 
to each white person, or of color, of which said fam- 
ily is composed; also, if persons are desirous of ob- 
taining a greater quantity of land, and there being a 
probability of their cultivating the same, they shall 
obtain an additional number of a thousand acres: it 
being understood that, in all the concessions, the util- 
ity, and not the quality, of the lands, shall be attended 
to, so that each person shall acquire a proportionate 
quantity of each; as, also, that the width of each of 
said concessions must be only the third part of the 
length, and said length must not extend on the banks 
of the rivers and creeks, but towards the interior of 
the lands; vesting always with the Government the 
care of requiring or punishing with additional expenses, 
or absolute privation, as time shall discover, the merit, 
application, and advantages, of the agriculturists, or 
the contrary vices. 
A copy from the original, I attest. 
DOMINGO RODRIGUES DE LEON, 
Notary of Government. 


(Translation.) 

Don Enrique White, Colonel of the Royal Armies, 
Civil and Military, Governor and Chief of the Royal 
Finance of this city and province of St. Augustine, 
Florida, by His Majesty, &c. Whereas, it being neces- 
sary to vary and modify, in part, the rules and condi- 
tions which the Government had established for the 
concessions and divisions of lands to the new settlers, 
in consideration of the actual circumstances, on account 
of the great number of persons coming to enjoy the 
favors and privileges which His Majesty has granted 
to those who may come to establish themselves in this 
province, many abuses have arisen, on the part of 
those grantees, under the system and object which 
influenced the Government at that time in the prose- 
cution of that plan; those, as well as other inconven- 
iences, which experience has demonstrated, have 
plainly shown that they may tend to the hindrance 
of the advancement and prosperity of the province: for 
which reason, and to remedy the same, I have thought 
proper, and ordered, that the rules prescribed in the 
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following articles be observed for the future: 

1. That, whenever the new settlers shall take the 
customary oath of allegiance, they shall declare ex- 
actly the number of their children, their sexes and 
ages, and, in consideration of which, lands will be al- 
loted them, except those under eight years of age. 

2. That, to each head of a family there shall be 
granted fifty acres of land, and‘an equal quantity to 
a single person, widow, or widower, and to the child- 
ren, or slaves, of sixteen years, twenty-five acres each; 
but from the age of eight to sixteen years, there shall 
be granted fifteen acres each. 

3. That to those employed in the town, of what- 
ever class they may be, if lands be granted them, or 
to their slaves, it shall be with the express condition 
of their cultivating the same within one month of the 
concession; being understood that, if they fail in so 
doing, it shall be granted to whomsoever shall de- 
nounce and lawfully prove the same. 

4. That all concessions, in which no time is spec- 
fied, shall become extinct, and shall be considered as 
null, if the persons to whom they are made do not 
take possession and cultivate the same, within the 
space of six months. 

5. That to none of those who cede or convey their 
lands to others, under pretense of selling the improve- 
ments, there shall be granted more lands in future: 
nor shall these transfers or conveyances be admitted 
if done without the consent of Government. 

6. Notwithstanding what is stated in the fore- 
going article, if it should suit any settler to change 
his situation, if he desires it, granting him land in the 
place he may choose, but on consideration of giving 
up the improvements of the land he left, for the ben- 
efit of the royal revenue; which will prevent the 
abuse of the transfers and sales, which are prohib- 
ited under any pretext whatever, until the proper 
time pointed out in the former plan or rules. 

7. That on the lands not forcultivation, but have 
timber, or that are only proper for pastures, for which 
purpose alone they have been solicited the owner 
cannot prevent any person from cutting and appropri- 
ating the timber to his own use, who may present 
themselves with an order from the Government; but 
it is understood that it shall not injure the owner 
thereof. 

8. That all those who shall, for the future, ask 
for lands, must indicate a fixed spot, from thence the 
measurement must commence; which will be the cause 
of avoiding the mistakes and disputes which by that 
fault have been experienced, particularly a short time 
back. 

9. That all persons, who shall have abandoned, or 
discontinued the cultivation, nor actually cultivates 
the lands, which at any period shall have been meas- 
ured to them by the Surveyor General, although they 
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have obtained the corresponding title of property from 
the Notary’s office, they shall lose their right to the 
same. and shall be given to any person not having 
lands for cultivation, who shall legally prove that said 
lands have been uncultivated for at least two years 
following. 

And for the punctual observance of what has been 
set. forth, and that no person may plead ignorance, 
I order that copies be posted up in the public places of 
this city, as is customary, and that one be transmit- 
ted to the brevet captain of militia, commandant of 
the same, and commissioned judge of the rivers St. 
John’s and St. Mary’s, Don John McQueen, that he 
may cause it to be made known to those inhabitants. 

ENRIQUE WHITE. 
St. Augustine, October, 12th, 1803. 
By order of His Excellency. 
Jose de Zubizaretta, 
Notary of Government. 


Letter from Governor Kindelan to the 
Captain General of Cuba 
(Translation.) 

MOST EXCELLENT SIR: The Ist of this month, 
I discharged from the military service, in which they 
were employed, the three companies of white militia, 
of this city, not only for want of provisions here, but 
for the urgent necessity there was that the inhabi- 
tants should be allowed to turn, once more, their at- 
tention to the care of their respective families and 
occupations, with the object of making as light as 
possible the injuries suffered by them in the insur- 
rection of the province. 

With this motive I cannot but recommend to your 
Excellency the fidelity manifested by the militia and 
third battalion of Cuba, in the performance of their 
duty, from the first moment in which the rebellion 
broke out, and for which I consider them worthy the 
gifts to which the Supreme Governor may think them 
entitled ; taking the liberty of.recommending the grant- 
ing of some, which may be as follows; to each officer, 
who has been in actual service in said militia, a royal 
commission for each grade he may obtain as prov- 
incial, and to the soldiers a certain quantity of land, 
as established by regulation in this province, agree- 
ably to the number of persons composing each family, 
and which gifts, can also be exclusively made to the 
married officers and soldiers of the said third bat- 
talion of Cuba. 

Men in general require to be excited by some stim- 
ulus, and it is not easy to find any who are indifferent 
to public approbation of their services. What I pro- 
pose, without giving them in reality any thing, will 
be the means of contenting them, and produce hence- 
forward the best effects; it being understood that 
this gift will be for those who occupy themsmelves 
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in the defense. And for this end, and in case that 
these ideas merit the approbation of your Excellency, 
I enclose, as regards the officers of both corps, lists 
of those who ought, in that case, to be comprehended. 
God preserve your Excellency many years. 
St. Augustine, Florida, June 4, 1813. 

His Excellency Don Juan Ruiz de Apodaca. 


Royal Order of March 29, 1815. 
(Translation.) 

Under date of the 29th of March last, His Ex- 
cellency the Minister of the Indies writes me the fol- 
lowing: 

“T have informed the King of what your Excel- 
lency sets forth in your letter, No. 236, of the year 
1813, relative to the rewards which the Governor of 
East Florida considers the individuals of the companies 
of white militia and married officers and soldiers of 
the third battalion of Cuba, entitled to, for their 
meritorious conduct during the insurrection of this 
province; and, at the same time that His Majesty ap- 
proves said gifts, he desires that your Excellency will 
inform him, as to the reward which the Commandant 
of the third battalion of Cuba, Don Juan Jose de Es- 
trada, who acted as Governor pro tem. at the com- 
mencement of the rebellion: the officers of the artil- 
lery, Don Ygnacie Saleus, Don Manuel Paulin; and of 
dragoons, Don Juan Puchernan, are entitled to, as men- 
tioned by the Governor in his official letter. By royal 
order, I communicate the same to his Excellency for 
your information, and compliance therewith, enclosing 
the royal commission of local militia, according to the 
note forwarded by your Excellency.” 

I forward you a copy of the same, enclosing also 
the documents above mentioned, that you may give 
them their correspondent direction, with the inten- 
tion, by the first opportunity, of informing His Maj- 
esty of what I consider just, as to the remuneration 
beforementioned. God preserve you many years. 
Havana, July 7, 1815. 

APODACA, 
Governor pro tem. of East Florida. 
St. Augustine, 2d October, 1818. 

Having seen the foregoing, for the more correct 
_ information of the consultation, let the present notary 
certify the conditions under which the Government 
has, at different epochs, granted the lands of the 
province, according to what appears in his archives, 
and also annex an attested copy of one of each of 
the titles of proprietorship which has been issued in 
each class, and let the proceedings be returned to the 
Senor Auditor of War for his opinion. 

COPPINGER, 
SAAVEDRA. 


Juan de Entralgo. 
In St. Augustine, on the same day, month, and 


year, the foregoing decree was made known to Don 
Nicholas Garrido, which I attest. 
ENTRALGO. 

(Here follows fo. 18 a. 19, a petition to obtain a 
title of proprietorship, translations of such are to 
be found in part 1st of the report of the Land Com- 
missioners for East Florida.) 

Senor Governor: I have seen the memorial to 
John McQueen, which, by order of your Excellency, 
the notary has brought me to consult upon; and al- 
though it might be done simply in a decree, yet I think 
it better in an opinion to point out rules for cases of 
a like nature, which must occur frequently in future, 
that your Excellency may adopt one of them as gen- 
eral. The Government, when it received royal orders, 
for the admission and survey of lands to new settlers, 
established with discretion, and conformably to the 
usual practice in other parts, that the corresponding 
title (of which there are many in the notary’s office) 
should be issued to the grantees, expressing in each 
one the land granted, its limits and boundaries, and 
the conditions, which, being complied with in the time 
previously fixed upon, would transfer the useful and 
direct dominion of the lands granted. This adminis- 
trative disposition is still in force; and in consequence 
of it, there are many who are in the case of that 
transfer of dominion without occasion for more titles 
than those conferred on them at the time of the 
survey of the lands; but there are others who, al- 
though they ought to be in similar situation from 
having passed the ten years possession prescribed, and 
have complied with all the conditions under which 
lands were granted, want the titles for causes which 
the Government has subjected them to, amongst them 
the want of a surveyor many times; amongst these is 
the petitioner who presents the documents, by which 
he shows the concessions and boundaries of the va- 
rious lands which he possesses in distant places more 
than ten years, and it is of public notoriety that all, 
with the exception of the small tract of Monteher- 
moso, have been cultivated by him during that time, 
and that he has buildings on them agreeably to the 
conditions of the concessions, since, although he has 
not any at present on the place called San Juan Nepo- 
muceno, it is well known to all of us who are in the 
province, that, on the insurrection of the rebels in 
the year ’94, the many and good buildings which Mc- 
Queen had there, were burned by order of the Gov- 
ernment; also those of other inhabitants situated on 
that part of the river St. John. For these consider- 
ations, the request of McQueen appears to me strict 
justice, and that accordingly the titles of proprietor- 
ship should be issued to him for the lands he asks 
for without conditions, as he has complied with the 
exception of Monehermoso, which ought to be issued 
to him as peculiar; and if this opinion appears to your 
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Excellency well founded, you can determine accord- 


This is conformable to the originals which exist 
ingly in occurrences of a like class. 


in the archives in my charge, to which I refer, and 
St. Augustine, Florida, February 17, 1804. in compliance with commands in the foregoing decree, 
LICENTIATE JOSE DE ORTEGA. sign and seal the present attested copy in St. Aug- 
St. Augustine, Feb. 18, 1804. ustine, Florida, 9th October, 1818. 
I conform to the foregoing opinion, and let it be JUAN DE ENTRALGO, 
complied with. 


WHITE. Notary of Government. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF 
NEW YORK. 

CITY OF SANFORD, FLORIDA, 

a Municipal Corporation organized 

under the laws of the State 

of Florida. 

Plaintiff, 
against E44-119 
CHASE NATIONAL BANK OF THE 
CITY OF NEW YORK, 
Defendant. 

CHARLES A. BOSTON, Esq., Solicitor 
for the Plaintiff, (Charles A. Boston, 
George A. De Cottes, Lucien H. Boggs 
and James H. Caldwell, of counsel) : 

RUSHMORE, BISBEE & STERN, So- 
licitors for the Defendant, (Harold G. 
Pickering and Bertram F. Shipman, 
of counsel). 

KNOX, D. J. 

Suit is here brought to restrain the 
defendant from selling or otherwise dis- 
posing of certain negotiable bonds of 
the City of Sanford, Florida, of the 
par value of $740,000, which came into 
possession of defendant as a result of 
a complicated series of transactions 
carried on between the parties in suit, 
the Seminole County Bank of Sanford 
(now in liquidation after failure), and 
Forrest Lake, President of the latter in- 
stitution, and also Mayor of the City 
of Sanford. Plaintiff further seeks the 
surrender and cancellation of three cer- 
tificates of indebtedness of the City of 
Sanford, originally drawn in the ag- 
gregate sum of $600,000, but which, 
through payment of $100,000, have been 
reduced to the principal sum of $500,- 
000. These certificates, it is urged by 
plaintiff, were issued by the’ Mayor and 
City Clerk of plaintiff, and negotiated 
by the Mayor without proper authority, 
and without consideration therefor pass- 
ing to plaintiff. All of the securities 
mentioned are held by defendant under 
a claim that they are collateral to an 
indebtedness of the plaintiff to the Chase 
Bank in the sum of $500,000. 

In reality, the suit is a reverberating 
echo of the collapse of the Florida boom. 
In order to understand the entire sit- 
uation, a long recital is required. 

Plaintiff is a municipal corporation, 
operating under a commission form of 
government. The Commission consists of 
three members, who are vested, so far as 
the issues here involved are concerned. 
with the legislative and executive pow- 
ers of the municipality. The Chairman 
of the Commission enjoys the title of 
Mayor of the City, but in the latter ca- 
pacity, the person holding the office 
is authorized to exercise few, if any, 


OTHER CASES OF INTEREST 


powers of an independent character. 
The members of the Commission, under 
the provisions of Section 57 of the City 
Charter, also function as bond trustees, 
and as such have charge of the issuance, 
advertising and sale of bonds of the 
City, and the disposition of their pro- 
ceeds. Two of such trustees constitute 
a quorum of the board. In addition to 
the officers to whom reference has been 
made, two other officials of the City 
play a part in the matters out of which 
these suits arise. They are the City At- 
torney and the City Clerk. The Char- 
ter of Sanford, in Section 34, says: 

“The City Commission shall appoint 
a City Attorney who shall act as le- 
gal adviser to the municipality and 
its officers in matters relating to their 
official duties. Upon request, he shall 
furnish the City Commissioner, the 
City Manager, or head of any de- 
partment, his opinion on any question 
of law relating to their respective du- 
ties, provided that he shall not be re- 
quired to give his opinion to any sub- 
ordinate thereof, and perform such 
other duties as the City Commission 
may require.” 

Section 36 of the Charter creates the 
office of City Clerk and defines his du- 
ties. He is appointed and serves at the 
pleasure of the City Commission. The 
section provides that, 

“He shall issue all warrants for the 
payment of money by the City; he 
shall keep an accurate account of all 
taxes and assessments of all moneys 
due to, and all receipts and disburse- 
ments by, the municipality, and shall 
submit to the City Commission, at the 
first meeting in each month, a com- 
plete report covering the receipts and 
expenditures of the preceding month, 
showing the financial condition of the 
city. He shall furnish such reports and 
data as may be necessary to fully in- 
form the City Commission as to the 
municipal affairs of the City, and such 
estimates of expenses of the City Gov- 
ernment as may be required to form a 
basis for the annual budget to de- 
termine the revenues necessary to be 
raised each year * * * * *,” 

Section 22 of the Charter states that 
every ordinance or resolution of the 
Commission shall be authenticated by its 
presiding officer and the clerk. 

Over most of the period with which 
the suit deals, and up until August 6, 
1927, the officials in office, in addition 
to Forrest Lake were: S. O. Chase and 
E. F. Householder, City Commissioners 
and ex-officio members of the Board of 
Bond Trustees. Subsequent to August 6, 


1927, when Lake resigned, Householder 
was Mayor of the City. The City Attor- 
ney was George A. De Cottes, and the 
City Clerk was L. R. Phillips. 

During the heyday of land develop- 
ment in Florida, the City of Sanford 
was not without its natural desire to be- 
come a more metropolitan community, 
and vigorous steps looking to that end 
were undertaken. What was done, and 
what was attempted, necessitated the ex- 
penditure of considerable sums of money. 
As Mayor of the City, and as President 
of the Seminole County Bank, Forrest 
Lake, as readily may be understood, 
took a prominent part in financing the 
monetary requirements of Sanford in 


‘earrying out its plans of development. 


In fact, he seems to have exercised power 
in the premises that was little less than 
plenary, his fellow officials not concern- 
ing themselves with the details of what 
he did, so long as the money continued 
to flow into the improvements to which 
the City had committed itself, and which 
were in contemplation. When, however, 
the Seminole County Bank suspended 
business with credits upon its books in 
favor of the City which could not be 
translated in cash, the acts of Lake. as 
fiscal agent for the City, were more 
closely scrutinized, and this litigation 
is one of the results of the matters then 
ascertained. 

For the purpose of giving effect to 
whatever bearing the financial resources 
of Sanford, and those of the Seminole 
County Bank, may have upon the pres- 
ent situation, it may be well to say that 
the plaintiff is a town of between 10,000 
and 15,000 inhabitants. The Seminole 
County Bank has a capital of $100,000 
and a surplus of $25,000. Its deposits 
ranged from $1,225,000 to $2,000,000. 
The aggregate of its assets and liabili- 
ties was never in excess of $3,000,000. It 
had been in existence for a number of 
years, and had, as its New York corres- 
pondent, the Chase National Bank, now 
known by the name shown in the cap- 
tion, and which will hereinafter be des- 
ignated as the “Chase Bank.” On March 
24, 1921, the Seminole County Bank 
agreed that all moneys, securities, de- 
posits, etc. that it might at any time 
have deposited or lodged with the Chase 
Bank, should be regarded and held as 
collateral security for any indebtedness 
which it might owe to that institution. 

Once the city had launched its im- 
provement program, and the issuance of 
bonds had been authorized by the elec- 
tors, it was desired to get the work ip 
contemplation under way at the earliest 
possible moment. The sale of bonds, even 
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though authorized would consume some 
time. In order to obviate this delay, and 
to be possessed of funds at an earlier 
date than the sale of bonds in regular 
course would permit, the City Commis- 
sion inaugurated a policy of temporary 
financing, as is evidenced by the follow- 
ing document, which came into being 
on August 3, 1925, with the approval 
of all the then members of the City 
Commissioners: 

“Whereas certain improvements are 
being made in the City of Sanford, 
Florida, the cost of which is to be de- 
frayed by the issuance of bonds, the 
City’s proportion of said improvements 
to cost approximately $300,000.00, and 

Whereas contracts have been and 
are being let for said work, and 

Whereas the proceeds derived from 
the sale of bonds to pay the cost of 
said improvements will not be avail- 
able until several months later, and 

Whereas it is necessary for the 
City of Sanford, Florida, to temporar- 

. ilv finance the cost of the proportion 
of said improvements to be paid for 
by the City, therefore, 

Be It Resolved that the Mayor and 
City Clerk of the City of Sanford, 
Florida, be and they are hereby auth- 
orized from time to time, as required, 
to issue interest bearing time warrants 
of the City of Sanford, Florida, and 
to negotiate the sale of said time 
warrants hereby authorized to be so 
issued. not to exceed the sum of $300,- 
000.00, to bear interest at the rate 
of eight per cent per annum until 
paid, interest payable quarterly, all of 
said time warrants to be hereafter 
funded and paid by the City of San- 
ford, Florida, from the proceeds de- 
rived from the sale of the bonds of 
the City of Sanford, Florida. or with 
other funds of the City of Sanford, 
Florida, derived through taxation or 
other sources.” 

Thereafter, on February 8, 1926, it 
having been determined that the City’s 
proportion of the improvements would 
exceed the sum of $450,000, the Mayor 
and City Clerk were authorized to is- 
sue further 

“interest bearing time warrants of the 

City of Sanford, Florida, and to ne- 

gotiate the sale of said time warrants 

hereby authorized to be issued, not to 
exceed the sum of $450,000. * * * ” 

Thereafter, numerous certificates of 
indebtedness, in varying amounts, and 
payable to Chase Bank, came into the 
hands of that institution, and were dis- 
counted by it. In each instance, the in- 
strument was forwarded by Seminole 
County Bank, accompanied by a letter, 
to the effect that upon the maturity of 


the certificate, the same might be 
charged against the account of the Sem- 
inole. In each instance, also, the Chase 
Bank credited the proceeds of the dis- 
counted certificate to the account of the 
Seminole County Bank. So far as ap- 
pears, the City of Sanford received the 
avails of each of these certificates 
through the Seminole County Bank. The 
last of this series of certificates was 
paid on October 22, 1926. 

During the period from 1924 to 1926, 
the plaintiff made several issues of its 
bonds. In handling the disposition of the 
honds, it was customary, once the issue 
had been authorized, to print the bonds 
and to deliver them to Lake at the Sem- 
inole County Bank for signature by him- 
self and the City Clerk. They would then 
he validated by the Clerk of the County 
Court, and returned to Lake to await 
their sale. He, in turn, would forward 
the bonds to the Chase Bank, to be 
held by it pending sale. When this had 
been brought about, the proceeds would 
he deposited in the Chase Bank to the 
credit of the Seminole County Bank, and 
outstanding certificates of the City 
would be charged against it. Any bal- 
ance remaining would ordinarily find its 
way to the City through the Seminole. 
At this point, it should again be ob- 
served that each of the certificates, so 
far mentioned, was payable to the de- 
fendant. 

In October, 1926, the series of events 
involved in these law suits began. Aside 
from the matters of inducement, if they 
may so be described, which heretofore 
have been set forth, these events are the 
following: 

Prior to October 11, 1926, the plaintiff 
had taken steps which resulted in the 
authorization of four bond issues, to-wit: 

“Municipal Fire Station Bonds, to 
the amount of $150,000. Series “L.L.” 

Police Electric Alarm System Bonds 
to the amount of $40,000. Series 
“MM.” 

Wharf and Dock Improvement Bonds 
to the amount of $400,000. Series 
“NN.” 

Bulkhead Improvement Bonds to the 
amount of $400,000. Series “0.0.” 
These bonds, each of the denomina- 

tion of $1,000, following the usual prac- 
tice, were delivered to Lake. Although 
no proceedings looking to the sale of the 
securities had yet been instituted, Lake 
procured the execution of the bonds to 
be carried out by the City Clerk and 
the Clerk of the Circuit Court. When this 
had been done, Lake forwarded the 
bonds to defendant iwth a letter request- 
ing that they be held until further in- 
structions were given. Defendant ac- 
knowledged receipt of the securities to 


Lake, as president of the Seminole 
County Bank, saying, they would be held 
“in special deposit for your account’. 
There were two of these letters, dated 
October 21, and October 22, 1926, re- 
spectively. 

On November 3, 1925, the Seminole 
County Bank executed its promissory 
collateral note to the Chase National in 
the sum of $300,000. It was to fall due 
on February 7, 1927. Payment of the 
note was personally guaranteed by Lake. 
Accompanying the note, and recited in 
its terms, was a certificate of indebted- 
ness of the plaintiff in the sum of 
$300,000, bearing even date with the 
note, and being due on February 8, 1927. 
This instrument, bearing interest at the 
rate of six per cent per annum, payable 
quarterly, was drawn in favor of Sem 
inole County Bank, and had been execut- 
ed in the name of the City by Lake, as 
Mayor, and L. R. Phillips, the City Clerk. 
It also bore the seal of the City. 

Knowledge of the existence of this doc- 
ument, prior to July, 1927, is denied by 
City Commissioners Chase and House- 
holder. It appears, however, that at San- 
ford, Florida. on or about November 
8, 1926, Lake got into communication 
with City Attorney Cottes by telephone 
and asked him to stop in at the Sem- 
inole County Bank. De Cottes complied 
with the request, and was then told by 
Lake that advances then made, and im- 
mediately to be made by the Seminole 
County Bank, aggregated the sum of 
$300,000, for which the Bank held the 
certificates of indebtedness. He further 
stated that the financing of this amount 
had presented a serious problem, and 
that, if a bank examiner should put in 
an appearance and find the bank hold- 
ing City paper in such a large sum, 
without something to support it in the 
way of legal data, he might make objec- 
tions thereto. For this reason, he asked 
De Cottes, as City Attorney, to give an 
opinion as to the legal sufficiency and 
validity of the certificate. What then 
took place is described by De Cottes in 
these wards, 

“TI said to Mr. Lake * * * that there 
had been certain financing resolutions 
adopted by the city, but as to the par- 
ticulars thereof I had no recollection. 
* * * Mr. Lake said that there had 
been a fairly recent resolution of that 
kind adopted. I asked the date there- 
of; he could not recall but said, ‘I 
will satisfy you as to that * * * I will 
call Dr. Phillips’ (The City Clerk) 
Lake then talked to the office of the 
clerk, and after an interval, Dr. Phil- 
lips came into the bank and handed 

’ to Mr. Lake a certified copy of the 

resolution of February 8, 1926. * * * I 
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read over the resolution, I asked Mr. 

Lake then the specific questions as to 

any financing or advancing of money 

under the authority of the resolution. 

* * * Mr. Lake stated * * that there 

had been no advance of-funds to the 

City in any amount whatsoever under 

said resolution and that the ‘$300,000, 

evidenced by the certificate * * * 

which he exhibited * * * was the only 

advance * * * made by him, by the 

Seminole County Bank or otherwise 

to the City of Sanford, Florida. * * * 

Thereupon, having no reason * * * to 

doubt the honesty and integrity of Mr. 

Lake or his veracity * * * I gave him 

and signed as City Attorney, the letter 

of November 8, 1926 * * * ”, 

The letter is to the effect that the 
certificates of indebtedness constituted a 
properly executed and binding obligation 
of the City, payable out of the proceeds 
of the bond issues, aggregating $990,000, 
that had then been authorized, and which 
have heretofore been identified. 

De Cottes does not recall that Lake 
told him the certificate was to be used 
by the Seminole in obtaining funds from 
the defendant, but the Cashier of the 
Seminole, who was present at the inter- 
view, thinks De Cottes was so informed. 
In passing, it may be remarked that 
neither litigant called Lake as a witness, 
notwithstanding his intimate knowledge 
of all that took place. It would appear 
that each was afraid of what he might 
say. 

But, however this may be, the fact 
is that on November 8, 1926, the Sem- 
inole County Bank forwarded the note 
above mentioned, together with the cer- 
tificate of indebtedness and the opinion 
of De Cottes, to the Chase National. 
These were accompanied by a letter from 
the Cashier of the Seminole in which 
he said: 

“This is to advise that the $990,000 
City of Sanford 542% monds which 
you now hold, will not be withdrawn 
from your good institution until the 
Certificates of Indebtedness of $300,- 
000, dated November 8, 1926, of the 
City of Sanford has been paid.” 

Upon receipt of these documents, on 
November 10, i926, the Chase Bank cred- 
ited the Seminole’s account with $300,- 
000, less interest to maturity on the cer- 
tificate and note. As of November 9, 
1926, the Seminole County Bank gave 
credit on its books to a savings account 
of the Bond Trustees of the City of 
Sanford in the sum of $300,000. The 
transaction was recorded on the books 
of the Bond Trustees of the City, and 
it was also noted on the books of the 
City Clerk. 

The note, not being paid at maturity, 


was renewed from time to time until 
June, 1927, when, a portion of the afore 
mentioned bonds having been sold, and 
the proceeds deposited in the Chase to 
the credit of the Seminole, the sum of 
$100,000 was charged against the same 
and credited as a payment on the note. 
Meanwhile, Lake had called at the de- 
fendant bank on December 30, 1926. He 
then arranged for an additional advance 
of $300,000 against the sale of the 
bonds already on deposit with the Chase, 
and against an issue of hospital bonds 
which recently had been authorized by 
the City, and which it was contemplated 
would be handled in the same manner as 
prior issues. The defendant being agrec- 
able to the suggestion of Lake, he de- 
livered to the defendant two notes of 
the Seminole County Bank, one in the 
sum of $100,000 and the other in the sum 
of $200,000, both bearing date of De- 
cember 27, 1926. He also delivered to 
the defendant two certificates of indebt- 
edness of the City of Sanford, both dat- 
ed December 27, 1926, and corresponding 
in amounts with the notes of the Sem- 
inole County Bank. The certificates were 
due March 27, 1927. At the same time, 
Lake gave the Chase Bank a letter 
which was signed by him, both as Pres- 
ident of Seminole County Bank and as 
Mayor of Sanford, in which he said: 

“Please discount the two notes 
amounting to $300,000, and credit our 
account with the proceeds. In consid- 
eration of your doing so, I agree, both 
as President of the Seminole County 
Bank of Sanford and as Mayor of the 
City of Sanford, which you now hold 
in special deposit for the account of 
the Seminole County Bank will not be 
withdrawn until the indebtedness of 
the Seminole County Bank to the 
Chase National Bank has been paid. 
These bonds amount to $990,000. 

“T also agree, as Mayor of Sanford, 
that I will advertise the bonds for 
sale on or before February 1, 1927. I 
also agree, as soon as the bonds have 
been advertised, to furnish you with 
legal opinion of a satisfactory New 
York attorney, as to the legality, gen- 
uineness and sufficiency of the bonds. 
I also agree with you, as Mayor of 
the City of Sanford, that I will do 
everything that I can to bring about 
the sale of these bonds at the earliest 
possible moment, so that the proceeds 
thereof will place the Seminole Coun- 
ty Bank in funds to retire its indebt- 
edness to you. 

Upon my return, I will have sent to 
you as soon as executed $250,000 ad- 
ditional bonds of the City of Sanford, 
which will also be held by you for ac- 
count of the Seminole County Bank of 
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Sanford, and these bonds, like the oth- 
er bonds above mentioned, will be left 
with you until the entire indebted- 
ness of the Seminole County Bank has 
been paid.” 

Upon delivery of these papers, defend- 
ant credited the account of Seminole 
County Bank with $300,000, less interest 
to maturity on the two notes and their 
accompanying certificates. On January 
2, 1927, Seminole County Bank credit- 
ed the savings account of the Bond Trus- 
tees of the City of Sanford with $300,- 
000. 

The transaction was entered on the 
books of the Bond Trustees of Sanford 
and upon the Journal of the City Clerk. 

Neither of the notes was paid at 


.maturity and were the subject of sev- 


era] renewals. When last renewed, the 
obligations were consolidated into one 
for $300,000, and payment extended. The 
certificates of indebtedness were con- 
tinued as collateral security therefor. 
Farly in 1927, the Chase Bank began 
to make inquiry as to when the notes 
held by it would be discharged. On Feb- 
ruary 5, Lake wrote that within a short 
time the hospital bonds, then in process 
of validation, together iwth the bonds al- 
ready in possession of defendant, would 
be sold, at which time 

“we will then liquidate our entire 

indebtedness with your good bank.” 

A month later he assured defendant 
that efforts were being made to dispose 
of the bonds in April. A few weeks there- 
after he stated, 

“the bonds which you now hold as col- 

lateral to the certificates of indebt- 

edness, will be sold as soon as the hos- 
pital bonds of $250,000 are ready for 
delivery, and the certificates retired in 

full.” 

Matters ran along until June 18, 1927 
when the Seminole County Bank sent 
the Hospital bonds of $250,000 to the 
defendant with instructions to place 


them with those already held. The de- 


fendant was informed that Lake was 
leaving for New York to close negotia- 
tions for the sale, and that he would 
give instructions relative to the deliv- 
ery of the bonds to the purchaser. 

Bids for the purchase of the bonds 
were received, but, being unsatisfactory, 
were rejected. Under a_ permissive 
statute of Florida, a private bid for the 
sale of $400,000 bulkhead and $100,000 
fire station bonds, was then accepted, 
the sale being consummated through the 
Chase Bank on June 27, at the direction 
of Lake and De Cottes, both of whom 
were then in New York. A letter, sign- 
ed by De Cottes, as City Attorney, was 
delivered to defendant, which read as 
follows: 
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“Upon payment of the face of the 
draft (in payment of the bonds), to- 
gether with accrued interest from Jan- 
uary 1, 1927, to date of actual de- 
livery, please credit funds received by 
you to the account of the Seminole 
County Bank, Sanford, Florida, advis- 
ing thereof by wire.” 

At the foot of the communication, this 
notation appeared: 

“Please comply with the foregoing 
instructions 

Seminole County Bank 
Sanford, Florida, 
By Forrest Lake, 
President.” 

Three days thereafter, under instruc- 
tions from Lake, defendant charged the 
account of Seminole County Bank the 
sum of $100,000, as previously recited, 
and credited the same on the notes and 
the certificates of indebtedness. The Sem- 
inole County Bank, under date of June 
25, 1927, debited the Savings account 
of the Bond Trustees of Sanford with a 
like sum, and the City Clerk drew a 
voucher on the Bond Trustees for $100,- 
000, which contains this recital: 

“payment on $300,000 certificate of 

indebtedness to Seminole County Bank, 

Sanford, Fla., dated November 8, 1927. 

Paid as of Jun. 25, 1927. 

$100,000.” 

The voucher was signed by Lake as 
Mayor of Sanford and countersigned by 
him on behalf of the Bond Trustes. It 
is without the signature of either of the 
two other trustees. Nevertheless, an en- 
try of the payment was posted on the 
ledger of the City by the Clerk having 
custody of the same. 

Some further effort in the way of dis- 
posing of the City bonds, which remained 
in possession of defendant, was made by 
Lake, but it was unsuccessful and in 
August 6, 1927, the Seminole County 
Bank went to the wall. Then it was that 
the Commissioners and Bond Trustees of 
the City of Sanford, other than Lake, 
began to take a more lively interest in 
the financial affairs of the City than 
they had heretofore exhibited. Until this 
deevlopment, they seem to have been con- 
tent to stand by and allow Lake to handle 
the finances of the City in the way that 
appealed to him as being most appropri- 
ate. The matters which now came to their 
attention, if they had not previously 
known them, led to a visit of the City 
Attorney to New York, at which time 
he made demand upon the defendant 
for the return of the bonds to the city. 
The demand being refused, the instant 
suit was thereafter begun. 

Whatever may be said of the validity 
or invalidity of the certificates of in- 
debtedness, and the liability of the City 


therein, one feature of the case, in my 
opinion, is reasonably clear. It is, that 
the defendant is not entitled to hold the 
bonds in its hands as collateral secur- 
ity for the performance of any obliga- 
tion the City may be under to pay the 
balance of the sum represented by the 
certificates. I say this for the reason 
that the record before me shows no auth- 
orization to Lake or anyone else, on be- 
half of the city, which would or could 
justify the pledge of unsold bonds as se- 
curity for the payment of a debt of Sem- 
inole County Bank. When all inferences 
favorable to the defendant are drawn 
from what was done by the City, and by 
Lake, with respect to financing the needs 
of the municipality, the truth is that 
there is not a semblance of authority for 
jeopardizing the bonds in the event that 
default should be made by the City of 
Sanford in the payment of the certifi- 
cates of indebtedness. Until full compli- 
ance with every statutory requirement 
of the State of Florida, relating to the 
issuance of the bonds by the City of 
Sanford had been had, the bonds now in 
the possession of the defendant can have 
no valid existence as outstanding obliga- 
tions of the City. 

Section 123 (E) of the 
ter provides: 

“Any and all negotiable bonds is- 
sued under any of the provisions of 
this Act shall be advertised for sale 
on sealed bids, which advertisement 
shall be published * * * * If any such 
bonds be not sold pursuant to such 
advertisement, they may be sold at 
private sale at any time within sixty 
days after the date advertised for the 
reception of sealed bids; except as 
otherwise herein provided, no bonds is- 
sued under any provisions of this Act 
shall be sold for less than par with 
accrued interest.” 

The bonds came to defendant with full 


City Char- 


knowledge on its part that they had 


never been advertised and sold in the 
manner prescribed by law. Prior to a 
complete compliance with statutory re- 
quirements having to do with the is- 
suance of the bonds, the Chase Bank 
had no right to accept them as collat- 
eral for any debt of the City, or of the 
Seminole County Bank. It knew, or 
should have known, that neither Lake 
nor his bank had title to nor lien upon 
the bonds, and neither was in position 
to pledge them as collateral security for 
the repayment of the note of Seminole 
County Bank. Nor could the City pledge 


the bonds as security for the payment of — 


another debt of its own, and which was 
not represented by the bonds them- 


selves. See Barnett v. City of Denison, 
145 U. S. 135, Merrell v. Town of Monti- 


cello, 188 U. S. 675. Defendant’s argu- 
ment that the provision of Sanford’s 
charter last above quoted, is not applic- 
able to the case inasmuch as it claims 
only a lien as pledges for advances made 
against sales is, I believe, wholly un- 
sound. In making the contention, de- 
fedant confuses its rights as against 
plaintiff’s, with such as it would have 
had if an individual had enabled Lake’s 
bank to pledge his property for a debt 
of the bank. See McNeil v. Tenth Na- 
tional Bank, 46 N. Y. 325. Admission is 
made, of course, that in no event can de- 
fendant recover from the bonds any 
more than the amount of its debt. But 
what if the entire lot of bonds, amount- 
ing to $740,000 par value, should, upon 
a sale by the bank, not bring more than 
$500,000, the principal amount of the 
debt here claimed? Obviously, there 
could be no compliance with the pro- 
visions of the City Charter that bonds 
of the municipality must bring par and 
interest. Furthermore, the defendant has 
no right to advertise the bonds on be- 
half of the city. That right resides ex- 
clusively in the city and it is to be ex- 
ercised at such time as the proper auth- 
orities of the municipality see fit. There 
is nothing here which gives either the 
defendant or the court the privilege of 
coercing the city in the matter. What- 
ever may be said of the authority of the 
city to issue certificates of indebtedness, 
and of the similarity betwen such ob- 
ligations, and those which take the or- 
dinary form of municipal bonds, it will 
not do, I think, to say that the power 
to put out certificates includes that 
which will enable the city to pledge evi- 
dences of debt, which come into being 
for a specific purpose, as security for a 
certificate of indebtedness, the procecds 
of which might have been used, for all 
that is here shown, for general munici- 
pal purpose. To hold as the Chase Bank 
request might conceivably frustrate the 
object intended to be secured by bond 
issues, which were and are intended to 
achieve specific purposes of the voters of 
the City of Sanford. The resolution 
which the defendant relies upon contem- 
plated that the certificates therein men- 
tioned might be paid from sources other 
than the proceeds of the bond issues 
then contemplated. It is, therefore, in- 
ferrable that the proceeds of the cer- 
tificates might have been used for the 
general purposes of the city, or indis- 
criminately between the various projects 
then under way. 

Defendant, taking its case at the best, 
was dealing with the obligation of a 
municipality, and it was charged with 
the duty of being extremely circumspect 
in parting with money on the faith there- 
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of. In other words, under the circum- 
stances here present, it was under 
the duty of inquiring into the extent of 
the power of the city authorities in 
handling its evidence of debt. So far as 
the bonds are concerned. I think the po- 
sition of the defendant is without the 
slightest support, and it will be required 
to deliver them to the plaintiff. 

The Certificates of Indebtedness. 

This disposition of this branch of the 
case is not so simple as that which deals 
with the bond controversy. It is, never- 
theless, my conclusion that beyond the 
sum of $450,000 and interest thereon, 
the defendant has no rights which may 
here successfully be asserted against the 
City. This is for the reason that there 
was no apparent authority in existence 
which would warrant the issue of certifi- 
cates of indebtedness in excess of $450,- 
000. The defendant, I think, whatever 
else may be said of its equities, should 
be bound by that limitation. See Merrell 
v. Town of Monticello supra and Rren- 
ham v. German American Bank, 144 U. 
_§. 178. Aside from this, however, the 

City should be held to be estopped from 
interposing a defense to the certificates 
held by defendant. By its own sets, both 
definite and unequivocal, it gave defend- 
ant reason to believe that the Mayor 
and City Clerk, under authority of the 
Bond Trustees, were empowered to issue 
binding certificates of indebtedness for 
and on behalf of the municipality. Num- 
erous instruments of a character sub- 
stantially similar in form and substance 
to those now before the court, and pay- 
able to defendant, had come into the 
hands of the latter. 

Upon the faith and credit of the same, 
thousands upon thousands of dollars had 
been passed to the credit of Seminole 
County Bank, and through it to the uses 
and purposes of the plaintiff. Time and 
again the defendant had deducted the 
amounts payable on such certificates 
from the proceeds of bond sales handled 
through the Chase Bank, and the City 
acquiesced in and consented to such 
course of procedure. The present instru- 
ments, aside from the name of the payee 
therein named, are precisely similar to 
thase which preceded them, and which 
were recognized as the evidences of val- 
id debts of the City. Vouchers made and 
used by officers of the City, in addition 
to the Mayor and City Clerk, were utiliz- 
ed in clearing the payments of the certifi- 
cates on the books of the Seminole 
County Bank, the Bond Trustees and the 
City Clerk. Repeatedly, the authority of 
Seminole County Bank to act upon be- 
half of the City was recognized by sub- 
stantially eevry authority of the City 
Administration. Indeed, the very trans- 


actions with which the Court now deals 
were entered upon the books of the city, 
and had the commissioners, other than 
Lake, not delegated to Lake and Phillips 
the entire responsibility of handling the 
finances of the City, and had they not 
been content to ratify everything that 
he and Phillips did in prior transactions, 
any question relating to the advances 
made by defendant might have been 
avoided. 


Not only all of the foregoing tended to 
induce the bank to rely upon the certifi- 
eates for what they purported to be, 
but the City Attorney himself gave a 
written opinion as to the validity of the 
first certificate for $300,000 which was 
payable to Seminole County Bank, and 
which was used as collateral to the loan 
for that amount advanced to Lake’s in- 
stitution by the Chase National. The 
testimony of Mr. Cottes that he did not 
specifically know that the certificate 
was to come into the hands of defendant 
may be accepted. He did know, however, 
that his opinion was designed to put at 
rest any doubt that might arise in the 
mind of a bank examiner who, in going 
aver the assets of the Seminole County 
Bank, as to the validity of the certifi- 
cates. If, as a matter of fact, the certifi- 
eate be valid as a proper exercise of 
power under the resolution of the Com- 
missioners, and was so regarded by 
Cottes, there was no reason why it should 
not be utilized by Seminole County Bank 
as security for a loan from the Chase 
National, and thus be of aid in solving 
the problem that then confronted the 
Florida institution in financing the needs 
of Sanford. The defendant, therefore, 
was quite as much justified in relying 
on De Cottes’ opinion as would have 
been the bank examiner to whom the 
opinion was, or might have been, shown. 
This word of De Cottes, as the City At- 
torney of Sandford, confirmed the reg- 
ularty not only of this transaction, but 
also gave defendent some reason to be- 
lieve that the following certificates 
negotatiated by Lake were also binding 
obligations of the plaintiff, if they turn- 
ed to be within the authority granted by 
the bond trustees. In addition, the certi- 
ficates contained the representation that. 

“« * * * all acts, conditions and things 

required by law to exist, happen and 

be performed precedent to and 
in the issuance of this _ bond, 
have existed, have happened, and 
have been performed in regular and 
due time, form and manner, as requir- 
ed by law, by the City Commission of 
the City of Sanford, Florida, for the 
payment of the principal sum repre- 
sented by this certficate of indebted- 


ness, together with all accrued interest 

thereon.” 

In the face of this certification, and 
of all that went before, it was most un- 
just that defendant, which in good faith, 
advanced money to the Seminole County 
Bank, and which was credited to the 
plaintifff on the books of that institu- 
tion, and upon the books of the City it- 
self, should lose well on to a half million 
dollars, merely because the bank to which 
the City entrusted its funds is now un- 
able to pay its debts in full. 

For the reason assigned, except to 
the extent of $50, 000., I shall decline to 
decree the cancellation of either of the 
certificates of indebtedness, and to di- 
rect their surrender. Believing as I do 
that the City should recognize and pay 


- the certificates to the extent of $450,000, 


and interest, the decree to be entered 
hereon may provide for that relief to the 
defendant. 

JNO. C. KNOX 
August 13, 1930. 


U.S.D.J. 


Mr. J. C. Cooper, Jr., 
Editor, Florida State Bar Association 

Law Journal, 

Jacksonville, Florida. 

SCOPE OF PLEA OF NOT GUILTY 
TN TORT ACTIONS. 

Dear Sir: 

Paragraph 5 under subdivision of 
“Pleas in Actions for Wrongs Independ- 
ent of Contract”, Sections 4332 and 4333 
(2666) of the Compiled General Laws 
of Florida (1927), reads as follows: 

“5. Operation of plea of not guilty. 

—In actions for torts, the plea of not 
guilty shall operate as a denial only 
of the breach of duty or wrongful act 
alleged to have been committed by de- 
fendant, and not of the facts stated in 
the inducement, and no other defense 
than such denial shall be admissible 
under that plea; all other pleas in de- 
nial shall take issue on some partic- 
ular matter of fact alleged in the 
declaration; and where in the declara- 
tion the breach of duty or wrongful 
act is alleged to have been commit- 
ted by defendant through the agency 
of any other person or thing the al- 
leged relationship between the defend- 
ant and that other person or thing 
shall not be put in issue by the plea 
of not guilty.” 

This paragraph was added to our 
Statute Laws by Senate Bill No. 131, 
Acts of 1921 (Chapter 10024—No. 906). 
The first part of such paragraph is a 
verbatim statement of Rule 71, Law Ac- 
tions. But the last clause of this para- 
graph, reading: 

“and where in the declaration the 
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breach of duty or wrongful act is al- 
leged to have been committed by de- 
fendant through the agency of any 
other person or thing the alleged re- 
lationship between the defendant and 
that other person or thing shall not 
be put in issue by the plea of not 
guilty” 
which restricts the scope of the plea of 
not guilty so that it does not put in is- 
sue the alleged relationship between the 
defendant and the person by whom the 
tort is alleged to have been committed, 
made new law in our State. The Gover- 
nor attempted to veto this Act passed 
by the Legislature at the regular ses- 
sion of 1921, and it was not published 
in the printed Acts prior to 1927, and, 
so far as I have found, was not publish- 
ed as a part of our Statutes in any 
printed volume distributed to the public 


—except, perhaps, in a pamphlet pub- 
lished by the Secretary of State—until 
the publication of Compiled General 
Laws of Florida (1927). Because of the 
Governor’s attempted veto of the Act, 
it was not at first considered as a part of 
our Statutes, but under the decision of 
our Supreme Court in the case of CROIS- 
SANT vs. DeSOTO IMPROVEMENT 
COMPANY, 87 Fla., 530, 101 So. 37, de- 
cided June 2nd, 1924, it was held that 
this Act became a law despite the Gov- 
ernor’s attempted veto of it. As the Gov- 
ernor’s veto was thus held to be ineffec- 
tual, it seems to me that it necessarily 
follows that the Act became and still 
is law, although it appears that the 
1923 session of the Legislature sustain- 
ed the Governor’s veto. 

The addition of the last clause of this 
paragraph to our Statute Law seems 


to be of importance, as it overrules the 
holding of our Supreme Court in the 
case of VARNES v. SEABOARD AIR 
LINE RAILWAY COMPANY, 80 Fla., 
624, 86 So. 433, decided October 29, 1920, 
wherein the Court held that the plea of 
not guilty did not admit that the person, 
through whose conduct the deceased was 
killed, was an agent of the defendant 
and that the burden of proving the re- 
lationship was upon the plaintiff under 
such general plea. 

Judge Paul D. Barns of the Dade 
County Circuit Court directed my at- 
tention to this law and suggested that 
it might be well to bring it to the at- 
tention of the Bar through the medium 
of the Law Journal. 


Very truly yours, 
H. P. OSBORNE. 
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CHIPLEY 

James N. Daniel 
CLEARWATER 

Lee L. Baker 

Judge John U. Bird 

Edgar John Phillips 
COCOA 

John D. Shepard 

E. Wright Taylor 


COCOANUT GROVE 
Michael Baum 


CORAL GABLES 
R. A. Rasco 


DEFUNIAK SPRINGS 
A. G. Campbell 
S. K. Gillis 
D. N. Trotman 

DAYTONA BEACH 
C. W. Allen 
B. Franklin Brass 
John S. Byington 
Millard B. Conklin 
H. J. Gardiner 
O. H. Gardiner 
Joseph Ginsberg 
T. E. Fitzgerald 
Alfred A. Green 
P. W. Harvey 
Harry A. Horn 
Louis Ossinsky 
John R. Parkinson 
F. W. Pope 
M. G. Rowe 
Horace D. Riegle 
R. S. Selden 
David Sholtz 
Thomas N. Tappy 
Roger H. West 
Franklin N. Wood 

DELAND 
C. C. Bailey 
W. S. Fielding. 
Bert Fish 
J. E. Futch 
D. C. Hull 
Lincoln Hulley 
Neill S. Jackson 
Counts Johnson 
Elmer R. Jones 
R. H. Jordan 
Ella C. Kindred 
John J. Kindred 
Cary D. Landis 
E. W. Landis 
J. E. Peacock 
E. L. Powe 
Murray Sams 
J. A. Scarlett 
Isaac A. Stewart 
Tom B. Stewart 
Lewis H. Tribble 
F. P. Whitehair 
W. Theo. Woodward 


DELRAY BEACH 
C. Y. Byrd 
EUSTIS 


H. W. Bishop 
E. H. Wilkerson 


EVERGLADES 
N. Cockrell 


FORT LAUDERDALE 


Maxwell Baxter 

Curtis Byrd 

C. L. Chancey 

N. B. Cheaney 

Howard Dresbach 

J. G. Farmer 

Thos. F. Fleming 

Wade A. Gardner 

M. Lewis Hall 

C. A. Hiaasen 

E. H. Hunt 

G. H. Martin 

W. Jerry Miller 

John E. Morris, Jr. 

C. N. McCune 

George W. Tedder 

Miller Walton 
FORT MYERS 

Allen Clements 

Jim L. Clements 

J. A. Franklin 

R. A. Henderson, Jr. 

R. E. Kurtz 

E. M. Magaha 

Fred H. Mellar 

George D. Presson 

W. A. Shepard, Jr. 

Guy M. Strayhorn 

Roy D. Stubbs 

David Elmer Ward 


Judge Geo. W. Whitehurst 


FORT PIERCE 
Alto Adams 
Dewey Crawford 
T. B. Ellis, Jr. 


Frederick L. Hemmings 


Walker Lidden 

G. R. Nottingham 

Angus Sumner 

Elwyn Thomas 
FROSTPROOF 

Perry E. Murray 
GAINESVILLE 

J. C. Adkins 

E. G. Baxter 

Fred D. Bryant 

Henry L. Gray 

E. B. Hampton 

Fred J. Hampton 

C. R. Layton 

A. V. Long 

Stella B. Fisher 
GREEN COVE SPRINGS 

A. H. Bell 

Leonidas E. Wade 
HOLLYWOOD 

L. O. Casey 

W. C. Mather 
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HOMASSASSO 
Roy Carter 
INVERNESS 
E. C. May 
G. W. ‘Scofield 
M. C. Scofield 


JACKSONVILLE 
H. P. ‘Adair 
Thos. B. Adams 
W. C.| Anderson 
Robt. H. Anderson 
Clarence A. Ashby 
E. P. Axtell 
Judge Wm. H. Baker 
Lorenzo W. Baldwin 
Judge Burton Barrs 
Chester Bedell 
Geo. C. Bedell 
David Blackshear 
J. Henry Blount 
Lucien H. Boggs 
L. M. Booth 
A. L. Brogden 
Judge N. P. Bryan 
J. T. Butler 
Stafford Caldwell 
W. McL. Christie 
Alston Cockrell 
A. W. Cockrell, Jr. 
Edwin C. Coffee 
C. P. Cooper 
J. C. Cooper 
J. C. Cooper, Jr. 
J. J. G. Cooper 
Cyril C. Copp 
J. T. G. Crawford 
R. P. Daniel 
Joseph S. Diver 
John W. Dodge 
John L. Doggett 
J. R. Doggett, Jr. 
David H. Doig 
Raleigh Dowling 
Charles Durrance 
F. P. Fleming 
R. L. Frink 
P. L. Gaskins 
Judge Geo. C. Gibbs 
Lee Guest 
Wm. C. Guthrie 
Eugene Hale 
D. G. Haley 
John F. Hall 


Wm. A. Hallowes, Jr. 


Frank P. Hamilton 
J. W. Harrell 
Julia A. Harding 
Joseph Hartman 
Julian Hartridge 
F. J. Heintz 

F. C. Hillyer 
John W. Holland 
Francis M. Holt 
C. Howell 
Lonnie D. Howell 
Gov Hutchinson 


Clifford T. Inglis 
S. B. Jennings 
Frank E. Jennings 
Wm. D. Jones, Jr. 
W. E. Kay 

Robt. Kloeppel 
Raymond D. Knight 
L. Kurz 

Herbert Lamson 
E. J. L’Engle 
David J. Lewis 

S. M. Loftin 
Martin H. Long 
Sam R. Marks 
Richard P. Marks 


John E. Mathews 
Philip S. May 
Robert L. Mayer 
Arthur Y. Milam 
B. R. Milam 
George W. Milam 
Robert R. Milam 
Austin Miller 

E. W. Mitchell 
Charles H. Murchison 
M. H. Myerson 
0. O. McCollum 
E. K. Mellrath 
E. T. McIlvaine 
A. D. McNeil 
Fred B. Noble 

H. P. Osborne 
David W. Palmer 
Giles J. Patterson 
C. B. Peeler 

H. T. Pegues 
George A. Pierce 
Louise R. Pinnell 
Geo. M. Powell 
Reuben Ragland 
Harry W. Reinstine 
C. D. Rinehart 
H. T. Rogers 

W. H. Rogers 
Walter F. Rogers 
G. L. Rutherford . 
J. W. Shands 
Bayard B. Shields 
Bryan Simpson 
Walter E. Smith 
W. T. Stockton 
John Summerlin 
J. Henry Taylor 
John E. Teate 
Frank Thompson 
W. M. Toomen 

C. D. Towers 
Joseph I. Triplett, Jr. 


George E. Turner 
Herman Ulmer 

Fred M. Valz 
Ernest A. Watson 
Stanton Walker 
Edgar W. Waybright 
S. F. Williams 
Francis D. Wheeler 
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J. A. Yates 
Isidore A. Zacharias 
JASPER 
F. B. Harrell 
KEY WEST 
Judge Jefferson B. Brown 
J. Lancelot Lester 
Raymond R. Lord 
Wm. H. Malone 
KISSIMMEE 
Ellis Davis 
Pat Johnston 
Louis O’Bryan 
Murray W. Overstreet 
Milton Pledger 
J. F. Robinson 
Lawrence Rogers 
O. S. Thacker 
W. J. Steed 
LAKE BUTLER 
Joe Hill Williams 
LAKE CITY 
J. B. Hodges 
LAKELAND 
Ed R. Bentley 
Thomas W. Bryant 
T. H. Burruss 
William R. Cade 
Alva R. Carter 
Ira C. Hopper 
Carroll D. Judson 
E. M. Knight 
G. Langston 
C. V. McClurg 
George F. Parker 
Mark O’Quinn 
J. Hardin Peterson 
Richard M. Naylor 
Bradford G. Williams 
LAKE WALES 
Jas. H. Beal 
George W. Oliver 
LAKE WORTH 
W. F. Finch 
Charles D. Gould 
LEESBURG 
T. J. Futch © 
J. B. Gaines 
P. C. Gorman 
Tim M. Sellars 
Malcolm R. Williams 
MADISON 
R. C. Horne 
R. H. Rowe 
MARIANNA 
John H. Carter, Jr. 
John H. Carter 
MAYO 
Hal W. Adams 
MELBOURNE 
David Peel 
W. G. Vaughn 
MIAMI 
J. Anon Abbott 
Clyde A. Allen 
Judge Edith M. Atkinson 
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Judge H. F. Atkinson 
Samuel J. Barco 
Paul D. Barnes 
George J. Baya 
Warwick Beardsley 
Walter H. Beckham 
Clifton D. Benson 
T. J. Blackwell 
Crate D. Bowen 
Reeves Bowen | 
Judge H. P. Branning 
E. F. P. Brigham 
L. Brown 

W. F. Brown 
Roscoe Brunstetter 
Frank E. Bryant 

R. F. Burdine 

W. Ross Burton 
Jas. E. Calkins 
Jas. M. Carsen 
Fred W. Cason 
George T. Clark 
Philip Clarkson 

A. Y. Clement 
Hugh Clinkscales 
B. R. Coleman 

E. C. Collins 

J. V. Dillon 

Thos. J. Dowdell 
Thomas J. Ellis 

W. I. Evans 
Herbert U. Fiebelman 
W. L. Freeland 
Carroll W. Fussell 
R. Conwell Gay 
Chester Gourley 
John C. Gramling 
Grady C. Harris 
K. D. Harris 
Vernon Hawthorne 
Ira C. Haycock 
Carl T. Hoffman 

M. Hudson 
Richard H. Hunt 
Leland Hyzer 

Thos Johnston 
L. S. Julian 

Effie Knowles 
Floyd L. Knight 

R. E. Kunkel 

E. B. Kurtz 
Mary A. Leddy 
Stuart Mackenzie 


C. B. Mendenhall 
M. L. Mershon 


Francis M. Miller 
Charles M. Moon 
Charles A. Morehead 
S. Grover Morrow 
J. M. McCaskill 
Paul D. McGarry 
John G. McKay 

J. L. Neely 
Clarence W. Nelson 
Paul R. Nott 

Geo. L. Patterson 


Chas. R. Pierce 
P. G. Prevatt 
M. D. Price 
W. C. Price 
Judge Will H. Price 
L. R. Railey 
D. H. Redfearn 
W. L. Reed 
Bart A. Riley 
S. P. Robineau 
L. L. Robinson 
Judge A. J. Rose 
J. C. Rowell 
Miss Lelia Russell 
Alfred E. Sapp 
R. E. Sappenfield 
Paul R. Scott 
Robt. L. Shipp 
F. B. Shutts 
J. P. Simmons 
O. B. Simmons, Jr. 
R. B. Skains 
A. B. Small 
J. Julien Southerland 
Frank Smathers 
John P. Stokes 
E. L. Stopp 
J. C. Sullivan, Jr. 
J. H. Swink 
Judge H. H. Taylor 
Paul C. Taylor 
R. R. Taylor, Jr. 
Robert W. Thompson 
E. Clyde Vining 
Edward Walbridge 
E. B. Ward 
W. G. Ward 
J. W. Watson, Jr. 
D. Weissbuck 
Norman M. West 
Elmer Wetzel 
Alonzo Wilder 
J. E. Yonge 
C. C. Youmans 
MIAMI BEACH 
Edward R. Copeland 
E. L. Lockhart 
MILTON 
M. F. Caldwell 
R. A. McGeachy 
Judge Thos. F. West 
MONTICELLO 
Judge T. B. Bird 
S. D. Clarke 


J. Maleolm Johnson, Jr. 


NEW SMYRNA 
Geo. I. Fullerton 
OCALA 
W. S. Bullock 
R. A. Burford 
D. Niel Ferguson 
H. M. Hampton 
W. E. Smith 
ORLANDO 
Judge C. O. Andrews 
John G. Baker 
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Wm. Beardall 
Lyman M. Beckes 
C. A. Boyer 
Edward S. Bridges 
Brantley Burcham 
A. E. Carpenter 
C. P. Dickinson 
W. N. Ellis 
G. B. Fishback 
Leroy B. Giles 
G. P. Garrett 
Claude L. Gray 
G. Wayne Gray 
J. Thos. Gurney 
H. B. S. Hammond 
Jack Hays 
Robert L. Hodges 
J. Walker Hogan 
Victor H. Hutchins 
Clark W. Jennings 
Giles F. Lewis 
A. J. Lussier 
R. F. Maguire 
Louis C. Massey 
Herschel O. Moats 
H. F. Mohr 
W. M. Murphy, Jr. 
J. B. Murrow 
Troy C. Musselwhike 
Allison E. Palmer 
W. A. Pattishall 
W. H. Poe 
Cushman Radebaugh 
H. N. Roth 
W. M. Simmons 
Judge Frank A. Smith 
Frank W. Stebbins 
John Tilden 
Wilber L. Tilden 
E. P. Veal 
H. M. Voorhis 
J. H. Wahl 
T. Picton Warlow 
J. R. Wells 
Maxwell W. Wells 
W. K. Whitfield, Jr. 
Robert L. Williams 
C. Arthur Yergey 
PALATKA 
Frederick Wm. Burt 
Samuel J. Hilburn 
C. H. Kennerly 
A. H. Odom 
PALM BEACH 
Henry J. O’Neill 
F. A. Pettibone 
PALMETTO 
E. G. Grimes 
Ethel Sims 
A. B. Rowe 
PANAMA CITY 
J. Van Wilhite 
PENSACOLA 
Philip D. Beall 
A. C. Binkley 
Forsyth Caro 
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Dickson H. Carter 
Frances B. Carter, Jr. 
John M. Coe 

L. L. Fabisinski 
William Fisher 

J. McHenry Jones 
Ernest E. Mason 
Richard H. Merritt 
Sam Pasco 

C. Griffiths Thomas 
W. H. Watson 

J. E. D. Yonge 


PERRY 


W. B. Davis 
W. T. Hendry 


PUNTA GORDA 


Thos. W. Butler 
W. W. Sinclair 


QUINCY 


H. M. Taylor 


SANFORD 


Lloyd P. Boyle 
George A. Decottes 


Judge E. F. Housholder 


Mrs. Herberta Leonardy 
John G. Leonardy 
James G. Sharon 
James G. Sharon, Jr. 


George W. Spencer, Jr. 


H. S. White 

W. E. White 

Fred R. Wilson 
Hon. W. W. Wright 


SARASOTA 


Harrison E. Barringer 
Frank Evans 

J. Velma Keen 

Sidney R. Perry 
Herbert S. Sawyer 
Paul M. Souder 

Daniel A. Stewart 
Winder Surrency 

Chas. M. Williams 

J. J. Williams, Jr. 


SEBRING 


Guy A. Andrews 
W. J. Barker 
Playford A. Naylor 


STARKE 


ST. 


ST. 


Judge A. Z. Adkins- 
A. S. Crews 

J. L. Frazee 

E. M. Johns 

H. V. Knight 
AUGUSTINE 
George W. Bassett, Jr. 
Raymond Carroll 
John P. Baker 
David R. Dunham 
George W. Jackson 
P. R. Perry 

M. L. Stephens 
PETERSBURG 

Erle B. Askew 
McKinney Barton 

J. U. Bethel 


Marcus L. Blanchard 
John C. Blocker, Jr. 
James Booth 

Jas. R. Bussey 

C. I. Carey 

Joseph S. Clark 
Bayard S. Cook 
Thomas A. Cunniff 
Clair A. Davis 

John Dickinson 

J. P. Donley 

Paul Emmert 

Allen C. Glazier 

L. P. Hardee 

Frank M. Harris 
John D. Harris 
Harry E. Hewitt 
Forrest Hoffman 

H. W. Holland 

Wm. G. King 

J. Carl Lambdin 
Sam H. Mann, Jr. 
L. D. Martin 
Raney H. Martin 
H. L. McGlothlin 
Stanley M. Miller 
Crockett Owen 

Joe A. Pearce 
Austin L. Richardson 
Lee Van Roberts 
Charles J. Schuh 
Nelson Sherrod 
Adrian M. Shields 
Paul S. Stansbury 
Jefferson D. Stephens 
Arthur R. Thompson 
William B. Tippetts 
John I. Viney 

Stuart B. Warren 
E. C. Watson 
Judge W. F. Way 
E. F. Wilson 
George W. Wylie 


STUART 


A. R. Clonts 

T. H. Getzen 

A. O. Kanner 

T. T. Oughterson 
E. J. Smith, Jr. 
E. A. Turner 

H. M. Wise 


TALLAHASSEE 


Clyde W. Atkinson 
Armstead Brown 
Hon. R. H. Buford 
Roy Campbell 

Fred H. Davis 

W. H. Ellis 

E. B. Eppes 
Madeline A. Jacobson 
Guyte P. McCord 
W. T. Moore, Jr. 
B. K. Roberts 
Judge Glenn Terrell 
Theo. T. Turnbull 
C. L. Waller 
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G. T. Whitfield 
Francis B. Winthrop 


TAMPA 
Judge Alexander Akerman 


Pasco Altman 
John H. Bonshall 
Robert Brodie 
William C. Brooker 
M. F. Brown 
Martin Caraballo 
W. A. Carter 
Luther W. Cobby 
M. H. Cohen 

A. Pickens Coles 
B. L. Cooper 
Woods Dargan 
Paul E. Dixon 
Miles H. Draper 
Thomas A. Dyer 

J. W. Dupree 

J. Rex Farrior 
Cody Fowler 

John W. Gaines, Jr. 
M. G. Gibbons, Jr. 
James F. Glen 
Hilton S. Hampton 
C. Jay Hardee 
Lewis H. Hill, Jr. 
W. F. Himes 

Judge Wm. J. Hunter 
Gates Ivy 

Peyton T. Jordan 
T. Paine Kelly 

W. Courtney King 
Peter O. Knight 

P. O. Knight, Jr. 
C. W. Lawrence, Jr. 
T. E. Lucas 

G. E. Mabry 

Jas. W. Morris, Jr. 
Charles J. Morrow 
Hugh C. MacFarlane 
C. H. Martin 

K. I. McKay 

L. L. Parks 


C. B. Parkhill 


Wm. L. Pencke 

N. B. K. Pettingill 
Claibourne M. Phipps 
Frank Phillips 
Herbert S. Phillips 
Allan C. Ramsey 
Maynard Ramsey 

G. P. Raney, Jr. 
George P. Raney 
G.'L. Reaves 

Judge O. K. Reaves 
Charles H. Ross 
Harry G. Sabine 
Harry N. Sandler 
Robt. W. Shackleford 
T. M. Shackleford, Jr. 
George T. Shannon 
C. N. Smith 

John B. Sutton 
Wm. M. Taliaferro 
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C. F. Thompson 

H. C. Tillman 

R. G. Tittsworth 

A. G. Turner 

Marion Wanamaker 

J. T. Watson 

Karl E. Whitaker 

Pat Whitaker 

Tom Whitaker 

Morris E. White 

Martin B. Withers 

R. W. Withers 
TAVARES 

H. C. Duncan 

J. W. Hunter 
TITUSVILLE 

L. C. Crofton 

James C. Knox 

Millard B. Smith 

A. D. Wentworth 
VERO BEACH 

C. P. Diamond 

L. M. Merriman 

Edward P. McCorkle 

Gus. A. Tomlinson 

James T. Vocelle 

George W. Walters 
WAUCHULA 

L. Grady Burton 

Judge F. G. Janes 
WEST PALM BEACH 

Elam A. Bass 

L. R. Baker 

Eugene M. Baynes 

C. D. Blackwell 

Egbert Beall 

William I. Cain 

Manley P. Caldwell 

M. D. Carmichael 


J. Leo Chapman 
Judge C. E. Chillingworth 
R. C. Chillingworth 
Elmore Cohen 
George W. Coleman 
W. E. Cook 

Judge E. B. Donnel 
E. Harris Drew 
Morey Dunn 

Robt. L. Earnest, Jr. 
Edgar P. Ettenherm 
O. E. Falks, Jr. 
Joseph D. Farish 
James N. Fielding 
H. C. Fisher 

A. C. Fordham 
Walter W. Foskett 
L. S. Gaulden 

Wm. M. Hamner 
A. G. Hartridge 
Joe Hatfield 

P. N. Hiatt 

Wesley Housek 
Harry A. Johnston 
S. C. Kearly 

A. Melrose Lamar 
H. F. Lilienthal 
Joel W. Massie 
Ernest Metcalf 
Newman P. Miller 
W. W. Mizell 
Edwin T. Osteen 
Frank A. Pettibone 
P. C. Reese 

Halsted L. Ritter 
Judge Richard P. Robbins 
J. W. Salisbury 

L. D. Simon 

D. L. Southard 
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A. Charles Thompsor 
Willard Utley 
Horace Van Metre 
Joanna Vermilye 
J. Field Wardlaw 
Jos. L. S. White 
Frank Wideman 
Jerome E. Wideman 
R. C. Williams 
J. K. Williamson 
Burt Winters 
Marshall B. Wood 
WINTER HAVEN 
H. C. Crittenden 
B. E. Dinsmore 
H. L. Jollay 
Harry E. King 
Solon Mitchell 
Don Register 
A. Summerlin 
WINTER PARK 
Eldridge Hart 
Hope Strong 
OUT OF STATE 
Grahame Magee 
New York, N. Y. 
R. Swinnerton, 
New York, N. Y. 
Wm. L. Hill, 
Washington, D. C. 
Hon. D. U. Fletcher, 
Washington, D. C. 
ATLANTA, GA. 
John M. Seal 


1142 Briar Cliffe Place N. E. 


ST. PAUL, MINNESOTA 


Minnesota State Library 


VALDOSTA, GA. 
Jas. M. Johnson 
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